















































against the accused [...] on the basis of insufficient evidence”.® However, the Trial
Chamber concluded that the Order of 16 September 2004 “was not a final decision on
the merits of the case because on the following day, 17 September 2004, the Deputy
Prosecutor [...] entered a prima facie valid appeal as regards all accused”.® In the
view of the Trial Chamber, “once his dismissal decision had been set aside, decisions
were taken by the appellate courts [...] which brought the national proceedings to a
halt”.”® The Trial Chamber further concluded that neither of the subsequent appellate
judgments were decisions not to prosecute within the meaning of article 17 (1) (b) of
the Statute, because “[t]hey were, instead, decisions closing the proceedings in the

CAR [...] that approximately coincided with the referral to the iccr.

47. The Trial Chamber concisely summarised its decision in relation to this ground

of appeal as follows:

The criminal proceedings in the CAR have exhausted each of the available
appellate stages (save only that as far as the Cour de Cassation is concerned, a
recently filed motion on a point of law is still outstanding, the ‘pourvoi’).The
final result of those national proceedings, when coupled with the CAR's
reference of the case to the ICC, is that this is not: i) ‘a case (that) is being
investigated or prosecuted by (the) State with jurisdiction over it’ (Article
17(1)(a)) - there is no current investigation or prosecution in the CAR; ii) a case
where the State ‘decided not to prosecute the person concerned’ (Article
17(1)(b) of the Statute) because the State decided the accused should be
prosecuted by the International Criminal Court [.. 1.7

3. Document in Support of the Appeal
48. Mr Bemba argues that the Senior Investigating Judge’s Order of 16 September
2004 was a final decision on the merits of the case “which was not subsequently

amended by a valid appeal” and therefore constitutes a decision not to prosecute.”

49. In support of this assertion, Mr Bemba avers that the Trial Chamber erred in
failing to properly consider the importance of the Public Prosecutor of Bangui
Regional Court’s Application of 28 August 2004.”* He argues that the Order of 16

September 2004 should be read in conjunction with the Public Prosecutor of Bangui

% Impugned Decision, para. 221.

% Impugned Decision, para. 222.

" Impugned Decision, para. 240.

! Impugned Decision, para. 242.

™ Impugned Decision, para. 261.

> Document in Support of the Appeal, para. 7.
™ Document in Support of the Appeal, para. 10.
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Regional Court’s Application of 28 August 2004, in which the Public Prosecutor
recommended dismissal of the charges against Mr Bemba. Mr Bemba further argues
that the “Senior Investigating Judge was in fact under an obligation to concur with
[his] submission”.” In this respect, Mr Bemba emphasises that the Public Prosecutor
of Bangui Regional Court’s finding that there was insufficient evidence against Mr
Bemba was the result of a meticulous investigation and that the purpose of his

application was to terminate the proceedings against Mr Bemba.”

50. In addition, Mr Bemba argues that the Trial Chamber erred in deciding that a
prima facie valid appeal was entered against the Order of 16 September 2004 and
pertaining to all of the accused.”” Mr Bemba supports this assertion by arguing firstly
that the Public Prosecutor of Bangui Regional Court never intended to appeal the part
of the Order that dismissed the charges against Mr Bemba, and secondly that Mr

Bemba’s name was not included in the notice of appeal.78

51. Finally, Mr Bemba argues that the Trial Chamber erred in failing to consider a
“vital document”,79 namely the Notes d’ Audience of 24 November 2004, a record of
the oral hearings held before the Court of Appeal of Bangui, which Mr Bemba
submits provides additional support for his argument that CAR prosecuting authorities
“made a conscious decision not to prosecute the Accused”.’* Mr Bemba
acknowledges that the Principal Public Prosecutor’s Office filed additional
submissions in relation to the appeal, purporting to reverse the findings of the Senior
Investigating Judge’s Order of 16 September 2004 in relation to Mr Bemba, but
argues that the Court of Appeal of Bangui upheld the charges against Mr Bemba
“with no legal basis and in the absence of any appeal”.®' In addition, Mr Bemba
argues that the record of the oral hearing indicates that the Principal Public

1,82

Prosecutor’s Office diverged from its previous request for a dismissal,” and that it

was only after the “inappropriate interference” by the President of the CAR that Mr

> Document in Support of the Appeal, para. 8.

76 Document in Support of the Appeal, paras 9-10.

7 Document in Support of the Appeal, para. 13.

78 Document in Support of the Appeal, paras 11-13.

™ Document in Support of the Appeal, para. 14, referring to the Notes d’Audience of 24 November
2004.

% Document in Support of the Appeal, para. 14.

81 Document in Support of the Appeal, para. 17.

82 Document in Support of the Appeal, para. 19.
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Bemba was “re-included, ultra vires, in the Bangui Appeals Court’s judgment of 16
December 20047

4.  Response to the Document in Support of the Appeal
52. The Prosecutor argues that the Trial Chamber correctly decided that the Order
of 16 September 2004 was not a decision not to prosecute within the meaning of
article 17 (1) (b) of the Statute, because it was validly appealed.®® In this respect, he
concurs with the reasoning of the Trial Chamber that the Judgment of 11 April 2006

from the Court of Cassation is “determinative of the national judicial proceedings”.®

53. In particular, the Prosecutor argues that Mr Bemba is incorrect in asserting that
the Senior Investigating Judge was bound by the recommendations made by the
Public Prosecutor of Bangui Regional Court, and states that this assertion is not
supported by the CAR Criminal Code.* The Prosecutor argues that Mr Bemba takes
out of context both the oral statements made by the Public Prosecutor of Bangui
Regional Court concerning his reasons for filing the Notice of Appeal of 17
September 2004 and the written submissions of the Principal Public Prosecutor’s

Office on the appeal against the Order of 16 September 2004.%

54. The Prosecutor also submits that the record of the hearings before the Court of
Appeal of Bangui does not disturb the Trial Chamber’s determination that the case is
admissible,89 because in the view of the Prosecutor, Mr Bemba “disregards other
filings that clearly indicate that the appeal was lodged against the Order [...] in its

entirety”.90

5. Observations of the Victims
55. The Victims indicate that their understanding is that Mr Bemba argues that the
Trial Chamber erred in deciding that the Order of 16 September 2004 was not a final

decision on the merits in respect of article 17 (1) (c) of the Statute.”! In their view, this

% Document in Support of the Appeal, para. 20.

8¢ Response to the Document in Support of the Appeal, p. 16.

8 Response to the Document in Support of the Appeal, para. 49.

86 Response to the Document in Support of the Appeal, paras 51-52.
¥ Response to the Document in Support of the Appeal, para. 52.

8 Response to the Document in Support of the Appeal, paras 52-53.
% Response to the Document in Support of the Appeal, paras 56-57.
% Response to the Document in Support of the Appeal, para. 58.

°! Observations of the Victims, para. 28.
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argument is without merit, because the Trial Chamber rightly determined that the
appeal launched before the Court of Appeal of Bangui included the part of the order
dismissing the charges against Mr Bemba.”” The Victims also argue that the Order of
16 September 2004 cannot be considered a decision for which the principle of ne bis
in idem would apply, because this principle only applies where final judgments on the

1.2 In the view of the Victims, whether

merits of the case have been rendered at tria
the Order of 16 September 2004 had been appealed is “wholly irrelevant” because, in
any event, it cannot be considered a final decision on the merits of the case, within the

meaning of article 17 (1) (c) of the Statute.”

6.  Observations of the Central African Republic
56. The CAR submits that no provision of the CAR Code of Criminal Procedure
obligates an investigating judge to follow the submissions of the public prosecutor.95
The CAR notes that the Order of 16 September 2004 would have been final only if it
had not been appealed or confirmed on appeal by a higher court. However, the CAR
submits that the Order of 16 September 2004 was validly appealed.96 The CAR
further argues that the appeal concerned the entire Order of 16 September 2004,
including the part of that order dismissing the charges against Mr Bemba,”’ because
(i) the Notice of Appeal of 17 September 2004 referred to the entire Order of 16
September 2004°® and (ii) the written submissions by the Principal Public
Prosecutor’s Office also make clear that the appeal was lodged against the entire

Order.”

57. The CAR submits that it follows from the three written submissions of the
Principal Public Prosecutor’s Office before the Bangui Court of Appeal that the
Principal Public Prosecutor’s Office had requested (i) the reversal of the Order of 16
September 2004 to the extent that it closed the case against Mr Bemba and (ii) the

severance of the economic crimes from the “blood crimes”, the latter to be judged by

?2 Observations of the Victims, para. 29.

% Observations of the Victims, para. 30.

% Observations of the Victims, para. 34.

% Observations of the Central African Republic, para. 19.

% Observations of the Central African Republic, para. 24.

?7 Observations of the Central African Republic, paras 30-33.
% Observations of the Central African Republic, paras 32-33.
% Observations of the Central African Republic, paras 36-37.
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the ICC.'® The CAR submits that when the Ministére Public requested at the oral
hearing of 24 November 2004 that Mr Bemba should not be referred to the Cour
Criminelle in light of his position as Vice-President of the DRC, this request
concerned only the economic crimes.lo‘l Therefore, the Trial Chamber correctly
concluded that there was no decision not to prosecute Mr Bemba in the CAR." The
CAR also recalls that it has clearly expressed its wish to see Mr Bemba held
accountable for the serious human rights violations committed on the territory of the

CAR.!®

7. Prosecutor’s Response
58. The Prosecutor reiterates that the appeal proceedings against the Order of 16
September 2004 included the dismissal of the charges against Mr Bemba.'™ In the
view of the Prosecutor, the appeal concerned the entire Order of 16 September 2004
and all of the accused persons.m5 The Prosecutor argues that the CAR’s observations
support his contention that Mr Bemba takes out of context the summary of the oral
hearing of 24 November 2004, and that, at the heafing, the Ministére Public was only
referring to economic crimes for which Mr Bemba was not charged. Thus, in the view
of the Prosecutor, even if the Trial Chamber had considered the Notes d’ Audience of
24 November 2004, it would not have materially affected the outcome of the

Impugned Decision.'%

8. Mr Bemba’s Response

59. Mr Bemba reiterates that, because the Public Prosecutor of Bangui Regional
Court concluded that there was no evidence against Mr Bemba, the Investigating
Judge was obliged to follow the submissions of the Public Prosecutor of Bangui

107

Regional Court.””" However, he also acknowledges that, in any event, both concluded

that there was insufficient evidence against Mr Bemba.'®

1% Observations of the Central African Republic, paras 45-47.
1! Observations of the Central African Republic, para. 48.

192 Observations of the Central African Republic, para. 49.

193 Observations of the Central African Republic, para. 43.

1% prosecutor’s Response, paras 4-6.

195 prosecutor’s Response, para. 5.

19 prosecutor’s Response, para. 6.

17 Mr Bemba’s Response, para. 14.

1% Mr Bemba’s Response, para. 15.
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60. Mr Bemba asserts that the submissions of the CAR support his argument that an
order for dismissal of charges, not challenged by an appeal, is a final decision.'”
Thus, Mr Bemba reiterates that the appeal lodged against the Order of 16 September
2004 did not concern him.''® To support this submission, he notes that the Public
Prosecutor of Bangui Regional Court stated that an appeal against the Order of 16
September 2004 had been filed because certain persons had been excluded from the
investigation,1 t

filed by the Principal Public Prosecutor’s Office on 22 October 2004.'"?

which in Mr Bemba’s view was also supported by the “Réquisitoire”

61. Finally, Mr Bemba argues that if the oral submissions of the Ministére Public of
24 November 2004 before the Court of Appeal of Bangui to close the case against Mr
Bemba in light of his status as Vice-President of the DRC were related only to the part
of the case concerning the economic crimes, it should have requested a “Réquisition

de Non-Informé” pursuant to article 47 of the CAR Code of Criminal Procedure.'"?

9. Determination by the Appeals Chamber

(a) Alleged error and standard of review
62. Mr Bemba does not expressly identify whether the error he alleges is an error of
law, an error of fact, or a procedural error. In support of this ground of appeal, Mr
Bemba argues that the Trial Chamber accorded insufficient weight to some facts''* or
failed to take into account relevant facts.'”> Thus, the Appeals Chamber considers that

Mr Bemba is alleging errors of fact.

63. The Appeals Chamber has previously held that it may justifiably interfere with a
sub judice decision “if the findings of the [Chamber] are flawed on account of a
misdirection on a question of law, a misappreciation of the facts founding its decision,

a disregard of relevant facts, or taking into account facts extraneous to the sub judice

1% Mr Bemba’s Response, para. 17.
' Mr Bemba’s Response, para. 20.
"I Mr Bemba’s Response, para. 21.
2 Mr Bemba’s Response, para. 21.
'3 Mr Bemba’s Response, para. 33.
114 See Document in Support of the Appeal, para. 13.
!5 See Document in Support of the Appeal, para. 14.
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issues”.!'® The Appeals Chamber considers that this standard of review is equally

applicable when reviewing a decision on the admissibility of a case.

64. Thus, in light of Mr Bemba’s submissions on appeal, the Appeals Chamber will
determine whether Mr Bemba has demonstrated that the Trial Chamber committed an
error of fact by misappreciating facts, disregarding relevant facts, or taking into

account facts extraneous to the sub judice issues.

(b) Merits of the First Ground of Appeal
65. The first ground of appeal is whether the Trial Chamber erred “in finding that
the decision of the Senior Investigating Judge of Bangui dated 16 September 2004
was not a final decision not to prosecute the Accused”.''” Although Mr Bemba does
not expressly indicate in the Document in Support of the Appeal whether this ground
of appeal arises under article 17 (1) (b) or (c) of the Statute, the Appeals Chamber
notes that Mr Bemba’s arguments concerning the ground of appeal are related to
whether the “CAR authorities had made a conscious decision not to prosecute”.118
Thus, the Appeals Chamber is of the view that this ground of appeal should be

analysed with reference to the Trial Chamber’s conclusions in the Impugned Decision

concerning article 17 (1) (b) of the Statute.

66. At the outset, it should be underlined that the issue before the Trial Chamber
was whether the judicial proceedings in the case of Etat Centrafricain c. Ange-Félix
Patassé, et al. resulted in a decision not to prosecute Mr Bemba in terms of article 17
(1) (b) of the Statute, which could have rendered the case inadmissible before this
Court. It-was not the role of the Trial Chamber to review the decisions of the CAR
courts to decide whether those courts applied CAR law correctly. In the view of the

Appeals Chamber, when a Trial Chamber must determine the status of domestic

"¢ Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, “Judgment In the Appeal by Mathieu
Ngudjolo Chui of 27 March 2008 against the Decision of Pre-Trial Chamber I on the Application of the
Appellant for Interim Release”, 9 June 2008, ICC-01/04-01/07-572 (OA 4), para. 25. This same
standard was also applied in Prosecutor v. Jean-Pierre Bemba Gombo, “Judgment on the appeal of Mr.
Jean-Pierre Bemba Gombo against the decision of Pre-Trial Chamber III entitled ‘Decision on
application for interim release’, 16 December 2008, ICC-01/05-01/08-323 (OA), para. 52. See also
Prosecutor v. Jean-Pierre Bemba Gombo, “Judgment on the appeal of the Prosecutor against Pre-Trial
Chamber II’s ‘Decision on the Interim Release of Jean-Pierre Bemba Gombo and Convening Hearings
with the Kingdom of Belgium, the Republic of Portugal, the Republic of France, the Federal Republic
of Germany, the Italian Republic and the Republic of South Africa’, 2 December 2009, ICC-01/05-
01/08-631-Red (OA 2), para. 61.

' Document in Support of the Appeal, para. 5.

"'* Document in Support of the Appeal, para. 14.
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judicial proceedings, it should accept prima facie the validity and effect of the
decisions of domestic courts, unless presented with compelling evidence indicating

otherwise.

67. The Trial Chamber had before it three decisﬂions of the CAR courts concerning
the case Etat Centrafricain c. Ange-Félix Patassé, et al. The first was the Order of 16
September 2004 by the Senior Investigating Judge, which dismissed the charges
against Mr Bemba. The second was the Judgment of 16 December 2004 from the
Court of Appeal of Bangui, which partially annulled the Order of 16 September 2004,
and specifically determined that the charges against Mr Bemba “must be upheld”.119
The third was the Judgment of 11 April 2006 of the Court of Cassation which
partially quashed (casse partiellement ’arrét) the Court of Appeals of Bangui’s
Judgment, but not the part concerning Mr Bemba. Regarding Mr Bemba, the Court of

12
dO

Cassation affirme the Judgment of 16 December 2004 insofar as it (i) determined

that the charges against Mr Bemba should be upheld and (ii) directed that the

99121

“Prosecution Service” " (Ministere Public) should submit the matter to the competent

authority within the CAR in order to seise the ICC.'2

68. Mr Bemba argues that the purpose of the Public Prosecutor of Bangui Regional
Court’s application for dismissal of the charges was “to terminate the proceedings
against [Mr Bemba]”.'”® Mr Bemba is correct in this regard; the application of the
Public Prosecutor of Bangui Regional Court does indicate that this was his
recommendation.'** Yet in the judicial process which ensued, neither the Court of
Appeal of Bangui nor the Court of Cassation agreed that the prosecution against Mr
Bemba should end; instead, both determined that charges which had been dismissed
by the Senior Investigating Judge against Mr Bemba should be upheld, and
simultaneously submitted the matter to the competent authority in order for the matter
to be referred to the ICC.'” Thus, in the view of the Appeals Chamber, Mr Bemba

has not demonstrated that the Trial Chamber erred with respect to its reliance on the

' Judgment of 16 December 2004, p. 7.

120 With reference to this part of the Judgment of 16 December 2004, the Court of Cassation states that
the Court of Appeal of Bangui “applied the law in due fashion”, p. 4.

2! fudgment of 16 December 2004, p. 7.

12 fudgment of 11 April 2006, p. 4.

12 Document in Support of the Appeal, para. 10.

124 Regional Public Prosecutor’s Application of 28 August 2004, pp. 4, 15 and 31.

15 Judgment of 16 December 2004, p. 7; Judgment of 11 April 2006, pp. 3-4.
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judgments of the Court of Appeal of Bangui and the Court of Cassation in
determining that there was no decision not to prosecute within the meaning of article

17 (1) (b) of the Statute.

69. Mr Bemba also avers that the Trial Chamber erred in failing to accord sufficient
weight to the Public Prosecutor’s Application of 28 August 2004 to dismiss the
charges against Mr Bemba. He argues that the “Senior Investigating Judge was in fact
under an obligation to concur with the submission of the [Public Prosecutor of Bangui
Regional Court]” which recommended dismissal because of insufficient evidence.'?®
However, the Appeals Chamber observes, as Mr Bemba later acknowledges,'?’ that
the Senior Investigating Judge did in fact concur with the Public Prosecutor of Bangui

Regional Court’s application, and dismissed the charges against Mr Bemba.'?®

70. Mr Bemba also argues that the Order of 16 September 2004 was not
subsequently modified by a valid appeal.'” The Appeals Chamber is not convinced
by this argument. The Court of Appeals of Bangui expressly acknowledged in its
Judgment of 16 December 2004 that “the Public Prosecutor’s appeal was registered
on 17 September 2004 after the final decision was taken and was therefore made
within the time-limit prescribed by the law; that it should be deemed admissible as to
the form”."*® The Appeals Chamber also observes that there is no indication in either
the Judgment of 16 December 2004 or the Judgment of 10 April 2006 that the Court
of Appeal of Bangui or the Court of Cassation considered that the appeals brought by
the Public Prosecutor’s Office were invalid. Thus, the Trial Chamber was correct in
observing that the appeal registered on 17 September 2004 was a “prima facie valid

appeal”.!!

71.  As to whether the part of the Order of 16 September 2004 which dismissed the
charges against Mr Bemba was modified by the appeal, Mr Bemba points out that he

126 Document in Support of the Appeal, para. 8.

27 Mr Bemba’s Response, para. 15.

128 While the Senior Investigating Judge stated that Mr Bemba “enjoys diplomatic immunity” in the
section of the Order related to Mr Bemba’s criminal responsibility, he ultimately held that there was
insufficient incriminating evidence against Mr Bemba. Order of 16 September 2004, pp. 10, 22 and 26.
12 Document in Support of the Appeal, para. 7.

1% Judgment of 16 December 2004, p. 2. The original French text of the quoted excerpt is as follows:
“I’appel de Monsieur le Procureur de la République, enregistré le 17 Septembre 2004 suite au
réglement définitif de la procédure est intervenu dans les délais prescrits par la Loi; qu’il convient de
le déclarer recevable en la forme”.

Bl See Impugned Decision, para. 222.
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was not specifically named in the Notice of Appeal of 17 September 2004.'%2
However, Mr Bemba’s submission in this regard does not clarify the matter, because
none of the suspects is specifically named in the Notice of Appeal. In addition, the
Appeals Chamber notes that the CAR representatives made the following submissions

during the status conference before the Trial Chamber:

Is the appeal of 17 September 2004 concerned only with Bemba himself, or just
with the Banyamulengue [Mr Bemba’s men], or with both? Well, the appeal
was lodged for the entire matter, so Patassé, Bemba, the Banyamulengue. It was
for everyone. It’s not just for some and not others. No, it was for all of them.'*

Thereafter, in written submissions before the Trial Chamber, the CAR submitted:

It must be emphasised that it is apparent from the notice of appeal prepared by
the Registrar that the Prosecutor appealed against both the order for the
partial dismissal of charges and the order for committal for trial before the
Cour Criminelle: in other words, the Prosecutor’s appeal related to the
order of the Investigating Judge in its entirety, including the order for the
dismissal of the charges against the accused, Jean Pierre Bemba.'**

Thus, the Appeals Chamber finds that Mr Bemba’s argument that the Trial Chamber
erred in not according sufficient weight to the fact that Mr Bemba was not named in

the Notice of Appeal is without merit.

72. In addition, Mr Bemba submits that the Trial Chamber’s decision was the result
of an error insofar as it was unablé to consider a “vital document” relevant to the
proceedings in the CAR courts.'”> The document was the Notes d’Audience of 24
November 2004 of the Court of Appeal of Bangui, in which a summary of the
Principal Public Prosecutor’s Office oral submission at the hearing indicates that it
requested that the charges against all of the accused, except Mr Bemba, should be
upheld.”‘5 In response, the (ICC) Prosecutor contends that Mr Bemba took this
“document out of context and disregard[ed] other filings that clearly indicate[d] that

the appeal was lodged against the Order (and all the accused included therein) in its

132 Additional Observations of the Central African Republic, ICC-01/05-01/08-770-Anx2, p. 3.

133 1CC-01/05-01/08-T-22-ENG, p. 23, lines 2-6.

134 Additional Observations of the Central African Republic, para. 17.

135 Document in Support of the Appeal, para. 14, which cites the Notes d’Audience of 24 November
2004, p. 1.

1% Notes d’Audience of 24 November 2004, p. L. See also Document in Support of the Appeal, para.
18.
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entirety”.137 The CAR submits that the Principal Public Prosecutor’s oral submissions

were only related to financial offences for which Mr Bemba was not charged.138

73. Despite the parties’ and participants’ submissions concerning the context in
which the Notes d’ Audience of 24 November 2004 should be understood, the Appeals
Chamber finds that even if the Trial Chamber had been able'® to consider this
document, it would not have impacted the factual conclusions reached in the
Impugned Decision. This is because, firstly, given the numerous submissions of the
Principal Public Prosecutor’s Office concerning the appeal, the Trial Chamber would
not have exclusively relied on the Notes d’Audience of 24 November 2004 to
determine the subject matter of the appeal. Secondly, the Notes d’Audience of 24
November 2004 is a summary of the Public Prosecutor Office’s oral submissions, and
as such, it would have been reasonable for the Trial Chamber to place greater weight
on the Office’s written submissions.'*° Thirdly, the Judgment of 16 December 2004,
indicates prima facie that regardless of what were the written or oral submissions of
the Principal Public Prosecutor’s Office before the Court of Appeal of Bangui, the
Court of Appeal itself understood that the appeal included the part of the Order of 16
September 2004 which dismissed the charges against Mr Bemba, because it
specifically determined that the charges against him must be upheld.141 Notably, this
judgment was confirmed by the Court of Cassation on 11 April 2006, which held that
“in altering the Senior Judge’s decision to refer [...] Jean-Pierre BEMBA and his men
[...] to the Criminal Court and to direct the Prosecution Service to submit the matter
to the competent authority and thereby seize the International Criminal Court, [the
Court of Appeal of Bangui] applied the law in due fashion”.'*? For these reasons, the

Appeals Chamber finds that the Notes d’Audience of 24 November 2004 is not

137 prosecutor’s Response to the Document in Support of the Appeal, para. 58.

138 Observations of the Central African Republic, para. 48.

¥ Document in Support of the Appeal, para. 14.

140 See section IV (A) (1) above, para. 40.

“!U In making a “fresh ruling” the Court of Appeal of Bangui then ordered the severance of the
proceedings concerning the “crimes de sang” (blood crimes) and simultaneously directed the
Prosecution to submit the matter to the competent authority at the ICC. See Judgment of 16 December
2004, p. 12.

12 yudgment of 11 April 2006, at pp. 3-4. The original French text of the quoted excerpt is as follows:
“en reformant la décision de renvoi devant la cour criminelle de [...] Jean Pierre BEMBA et ses
hommes [...] et en renvoyant le ministére public a mieux se pourvoir aux fins de la saine [sic] de la
Cour Pénale Internationale, la Chambre d’Accusation de la cour d’Appel a fait une saine application
delaloi”.
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determinative. Therefore, the Trial Chamber’s inability to consider the document did

not result in an error in the conclusions it reached in the Impugned Decision.

74. In 'sum, there is nothing to indicate that the Trial Chamber erred in its
determination that there was no decision not to prosecute within the meaning of
article 17 (1) (b) of the Statute. In the view of the Appeals Chamber, the Trial
Chamber correctly relied on the judgments of the Court of Appeal of Bangui and the
Court of Cassation as indicating prima facie the current status of the judicial
proceedings in the case of Etat Centrafricain c. Ange-Félix Patassé, et al. These
appellate decisions were also not decisions not to prosecute within the meaning of
article 17 (1) (b) of the Statute. As the Appeals Chamber previously held in similar

circumstances:

If the decision of a State to close an investigation because of the suspect's
surrender to the Court were considered to be a ‘decision not to prosecute’, the
peculiar, if not absurd, result would be that because of the surrender of a suspect
to the Court, the case would become inadmissible. In such scenario, neither the
State nor the ICC would exercise jurisdiction over the alleged crimes, defeating
the purpose of the Rome Statute. Thus, a ‘decision not to prosecute’ in terms of
article 17 (1) (b) of the Statute does not cover decisions of a State to close
judicial proceedings against a suspect because of his or her surrender to the
ICC.'® [Footnotes omitted.]

75. For these reasons, the Appeals Chamber determines that no error has been
identified in relation to the first ground of appeal and, accordingly, dismisses the first

ground of appeal.

B. Second Ground of Appeal
76. In the second ground of appeal, Mr Bemba argues that the Trial Chamber
“committed a procedural error in dismissing [Mr Bemba’s] application to bring

evidence from an expert in the law of the Central African Republic”.'**

1.  Relevant procedural history
77. On 12 February 2010, the Trial Chamber rendered the “Decision on the

procedures to be adopted for instructing expert witnesses” which set out the procedure

i

3 prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, “Judgment on the Appeal of Mr.
Germain Katanga against the Oral Decision of Trial Chamber II of 12 June 2009 on the Admissibility
of the Case”, 25 September 2009, ICC-01/04-01/07-1497 (OAS), para. 83.

14 Document in Support of the Appeal, para. 5 (b).
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concerning expert witnesses and instructed the parties and participants on the

modalities for calling expert witnesses.'*

78. On 29 March 2010, at a status conference, the Trial Chamber gave further
guidance to the parties and participants concerning the procedure and deadlines for

submitting expert evidence.'*

79. On 23 April 2010, Mr Bemba submitted an urgent request for leave to submit an
expert opinion on CAR law in relation to the admissibility of the case'”’ (hereinafter:
“Request”). In his Request, Mr Bemba referred to what he considered to be a
contradiction in the submissions of the representatives of the CAR concerning
whether the CAR legislation would allow the CAR courts to try persons for crimes
similar to those listed in article 5 of the Statute.'*® Mr Bemba argued that this was one
of the reasons that he requested the testimony of an independent expert on the CAR

judicial system.149

80. On 26 April 2010, the Prosecutor'™® and the Victims"' filed their respective

responses opposing the Request.

81. On 27 April 2010, the Trial Chamber held a status conference during which the
parties and participants made submissions on the Admissibility Application and other
related issues.'”” At the beginning of the status conference, the Trial Chamber
dismissed the Request because, in the Trial Chamber’s view, the matter on which Mr

Bemba requested to submit expert evidence was a factual issue that did not require

5 1CC-01/05-01/08-695.

146 1CC-01/05-01/08-T-21-ENG, p. 20, line 7, to p. 21, line 15.

147 «“Requéte de la Défense aux fins de faire intervenir un témoin-Expert en Droit de Procédure Pénale
de la République Centrafricaine”, ICC-01/05-01/08-760. Mr Bemba requested leave to submit an
expert report and to call the expert to testify during the status conference of 27-28 April 2010, if
necessary.

148 Request, paras 3-4.

9 Request, para. 5.

130 «prosecution’s Response to the ‘Requéte de la Défense aux fins de faire intervenir un témoin-expert
en Droit de Procédure Pénale de la République Centrafricaine’”’, ICC-01/05-01/08-763.

13! «“Response by the Legal Representative to the ‘Requéte de la Défense aux fins de faire intervenir un
témoin-expert en Droit de Procédure Pénale de la République Centrafricaine’”, ICC-01/05-01/08-762.
152 1CC-01/05-01/08-T-22-ENG (hereinafter: “Status Conference”).
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expert legal opinion.">® The Trial Chamber further held that the submission of expert

evidence would not materially assist the Court in deciding the issue.'>*

82. In his oral submissions at the end of the status conference, Mr Bemba made a
second request to submit expert evidence on CAR law."> The Trial Chamber rejected
this second request by stating that (i) it had already ruled on the main issue in relation
to expert evidence, (ii) it had only requested focused submissions from the CAR
representatives on specific legal issues that Mr Bemba relied on in his submissions,
(iii) there was no need for an expert to add to these submissions, and (iv) no material
had been received from Mr Bemba that detailed the kind of evidence the expert would

present.'®

2. Relevant part of the Impugned Decision

83. The Trial Chamber recalled at paragraph 37 of the Impugned Decision that, at
the status conference, Mr Bemba’s Request to submit expert evidence “was dismissed
on the basis that the interpretation of the law of criminal procedure in the CAR did not
necessitate calling an expert witness, and could be addressed satisfactorily in
counsel’s submissions”.">’ The Trial Chamber also recalled that, during the status
conference, it requested that the CAR representatives address two issues, namely: “(1)
whether proceedings are nullified under CAR national law if an accused is not
informed that an investigative judge has dismissed the charges, and (2) whether,
during appellate proceedings in a criminal case (Pourvoi), there is an automatic stay
of proceedings”.'”® The Trial Chamber recalled that the CAR filed its submissions in
response to the Trial Chamber’s questions and the Prosecutor, the Victims and Mr

Bemba subsequently responded to the submissions of the CAR." °

3. Document in Support of the Appeal

84. Mr Bemba submits that during the status conference held on 27 April 2010 the

Trial Chamber committed a procedural error in rejecting his request to submit expert

133 Status Conference, p- 2, lines 7-15. The Trial Chamber also noted that Mr Bemba did not provide
the expert report by 26 April 2010 as promised.

154 Status Conference, p. 2, lines 11-12.

155 Status Conference, p. 69, line 18, to p. 70, line 2.

156 Status Conference, p- 70, lines 5-24.

7 Impugned Decision, para. 37.

1% Impugned Decision, para. 37.

1% Impugned Decision, paras 38-40.
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evidence on CAR law which “substantially affected the soundness of the deliberations
and vitiated the subsequent conclusions of Trial Chamber III - particularly on the
issue of whether there was an obligation to notify the Accused of the Bangui appeal

notices and decisions and the consequences of the failure to thus notify”,'®°

85. Mr Bemba contends that the Trial Chamber accepted what he says were the
erroneous submissions of the CAR representatives, who submitted that, according to
the CAR Code of Criminal Procedure applicable at the time of the facts, failure to
notify Mr Bemba of the relevant appeal notices and decisions did not invalidate

them.'®!

86. Mr Bemba points out that, while the Trial Chamber rejected his proposed expert
on the basis that the issues presented required only a factual analysis, the Trial
Chamber actually made legal conclusions, for example, in deciding that article 111 (e)
and 193 (f) of the former CAR Code of Criminal Procedure were inapplicable and
irrelevant, respectively.'®” In addition, the Trial Chamber’s analysis in paragraph 233
of the Impugned Decision which stated that, inter alia, “no provision similar to
Article 95(b) [of the CAR Code of Criminal Procedure] has been cited that indicates
that appellate proceedings are nullified if the accused is not notified of a relevant

decision”, in Mr Bemba’s view, was also not solely based on a factual analysis.163

87. Mr Bemba concludes that the Trial Chamber put him in a situation of inequality
of arms vis-a-vis the CAR by giving greater weight to its submissions “solely on the
basis of a presumption of their expertise in local law” and in denying his Request to

submit rebutting evidence from his proposed expert.164

4. Response to the Document in Support of the Appeal

88. The Prosecutor submits that the second ground of appeal should be dismissed ir

limine because Mr Bemba fails to demonstrate how the Trial Chamber’s alleged

' Document in Support of the Appeal, para. 22.
1! Document in Support of the Appeal, para. 22.
12 Document in Support of the Appeal, para. 24.
16 Document in Support of the Appeal, para. 23.
154 Document in Support of the Appeal, para. 25.
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misreading of the relevant CAR provisions affected the conclusions it reached in the

Impugned Decision.'®

89. In the alternative, the Prosecutor argues that the Trial Chamber correctly
exercised its discretion, pursuant to articles 64 (9), 69 (3) and 69 (4) of the Statute in
rejecting Mr Bemba’s request to submit expert evidence.'® The Prosecutor further
submits that the Trial Chamber correctly decided that the “CAR proceedings
constituted a matter of fact that could be addressed by counsel in the hearing” and
notes that Mr Bemba fully set out his position in response to the CAR submissions on
the issue of notification of the CAR decisions.'®’ The Prosecutor also argues that
nothing precluded Mr Bemba from consulting an expert to prepare his oral or written
submissions.'®® The Prosecutor recalls that the Trial Chamber clearly indicated that an

expert report would not materially assist the Chamber.'®

90. The Prosecutor further argues that Mr Bemba was not “placed in a
disadvantageous position with respect to the CAR authorities or the Prosecution”
since Mr Bemba provided detailed submissions on the relevant issues.'”’ The
Prosecutor submits that the fact that the Trial Chamber rejected Mr Bemba’s request
to submit expert evidence does not mean that it failed to address Mr Bemba’s
arguments; rather, the Prosecutor asserts that the Trial Chamber carefully addressed

every submission from Mr Bemba.'”!

91. The Prosecutor avers that the Trial Chamber did not draw “legal conclusions”
pertaining to the interpretation of the criminal law of the CAR as Mr Bemba contends,
but instead that it considered the provisions put forward by the parties and participants
and “concluded whether they were applicable to the facts of the case on the basis of a

plain reading of their text”.!”

165 Response to the Document in Support of the Appeal, para. 63.
166 Response to the Document in Support of the Appeal, paras 66, 68.
& Response to the Document in Support of the Appeal, para. 67.
68 Response to the Document in Support of the Appeal, para. 67.
% Response to the Document in Support of the Appeal, para. 68.
170 Response to the Document in Support of the Appeal, para. 70.
17l Response to the Document in Support of the Appeal, para. 71.
172 Response to the Document in Support of the Appeal, para. 72.

1
1
1
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5. Observations of the Victims

92. The Victims largely agree with the Prosecutor’s submissions in the Response to
the Document in Support of the Appeal'” and submit that the Trial Chamber did not

err in rejecting Mr Bemba’s request to submit expert evidence.'”

93. The Victims emphasise that Mr Bemba’s written request to call an expert
witness involved attempting to “resolve an alleged contradiction between the April
2010 observations made by the CAR government and a letter from said authorities to
the United Nations Security Council dated 1 August 2008”.'”> The Victims submit
that the Trial Chamber rejected Mr Bemba’s request to call an expert witness on the
basis that the expert testimony would not assist the Chamber in resolving this factual
issue.'”® The Victims also recall that the Trial Chamber pointed out that Mr Bemba
had failed to submit the written report, as previously proposed, as of the date of the

status conference held on 27 April 2010.""

94. The Victims submit that there is an important distinction between the role of an
expert witness called by one of the parties and submissions from the CAR authorities,
who are “prima facie neutral” and were summoned to appear before the Trial
Chamber.'” The Victims further argue that Mr Bemba’s proposed expert does not

qualify as an independent expert given that “he or she has not been selected, pre-

approved and consulted with by all the parties and participants”.179

6.  Observations of the Central African Republic

95. The CAR notes that Mr Bemba filed his Request only three days prior to the

0180

status conference held on 27 April 201 and that he does not point to any specific

procedural rule that the Trial Chamber would have violated in rejecting his

181

Request.” The CAR submits that the only violation of a procedural rule that one may

'3 Observations of the Victims, para. 27.
174 Observations of the Victims, para. 38.
15 Observations of the Victims, para. 36.
16 Observations of the Victims, para. 36.
"7 Observations of the Victims, para. 36.
18 Observations of the Victims, para. 37.
179 Observations of the Victims, para. 38.
'8 Observations of the Central African Republic, para. 54.
18l Observations of the Central African Republic, para. 53.
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identify is Mr Bemba’s failure to submit the Request within a timeframe that would

have allowed the participants to prepare.182

96. The CAR also notes that during the status conference held on 27 April 2010, Mr
Bemba made submissions on the alleged obligation to notify him of the notices of
appeal and of the decisions taken thereupon, as well as on the consequences of a
failure to do so."®® The CAR submits that it is reasonable to suspect that the
submissions of the proposed expert witness would have been the same as Mr Bemba’s
submissions at the status conference.'® The CAR further notes that Mr Bemba had a
second opportunity to submit observations to the Trial Chamber, by way of written
reply to the CAR’s submissions.'®> The CAR argues that since Mr Bemba had two
occasions to submit his observations, whereas the CAR only presented its submissions
once, Mr Bemba cannot claim that he was put in a situation of inequality vis- d-vis the
CAR.'®

97. The CAR submits that, in ruling on the relevance and admissibility of Mr
Bemba’s proposed expert evidence, the Trial Chamber acted within its discretionary
authority to decide on the relevance and admissibility of evidence pursuant to articles

64 (9) (a) and 69 (4) of the Statute.'®’

7.  Mr Bemba’s Response

98. Mr Bemba submits that the CAR “has nothing useful to say” on the
consequences, under the CAR Code of Criminal Procedure, of a failure to notify him
of the notices of appeal and of the decisions taken thereupon.'®® In his view, the CAR

therefore accepts the legal conclusions of Mr Bemba and his expert on this issue.'®

99. Mr Bemba further submits that the CAR is called upon to make observations on

the application of CAR law, but should not make submissions on the question of

182 Observations of the Central African Republic, para. 56.

18 Observations of the Central African Republic, para. 57.

18 Observations of the Central African Republic, para. 57.

'8 Observations of the Central African Republic, para. 58.

1% Observations of the Central African Republic, paras 58-59.
187 Observations of the Central African Republic, paras 60-61.
18 Mr Bemba’s Response, para. 35.

18 Mr Bemba’s Response, para. 36.
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whether the Trial Chamber should have allowed Mr Bemba’s proposed expert

evidence.'”

8. Determination by the Appeals Chamber
100. In support of this ground of appeal, Mr Bemba essentially argues that the oral
decisions, rendered on 27 April 2010 and rejecting his Request, amounted to a
procedural error which “vitiated the subsequent conclusions of Trial Chamber III -
particularly on the issue of whether there was an obligation to notify [him] of the
Bangui appeal notices and decisions and the consequences of the failure to thus

101. The Appeals Chamber recalls that the decisions rejecting Mr Bemba’s Request

were taken during the status conference'”

in the proceedings leading up to the
Impugned Decision. Thus, Mr Bemba is raising a ground of appeal which arises out of
these preliminary proceedings and not the Impugned Decision itself. However, the
Appeals Chamber has previously held that “Counsel for the Defence is entitled to rely
on procedural errors as the basis for impugning the [...] Chamber’s decision; his
failure to attack its findings on admissibility does not per se render the appeal
inadmissible”.'”® Thus Mr Bemba is entitled to raise a procedural issue as a ground of

appeal.

102. The Appeals Chamber has also held that “an appellant is obliged not only to set
out the alleged error, but also to indicate, with sufficient precision, how this error
would have materially affected the impugned decision”.'®* The Prosecutor submits

that Mr Bemba failed to demonstrate how the Trial Chamber’s alleged misreading of

CAR law materially affected its decision regarding the admissibility of the case,'

arguing that the second ground of appeal should be dismissed in limine.'*®

1% Mr Bemba’s Response, paras 37-40.

! Document in Support of the Appeal, para. 22.

192 Status Conference, p. 2, lines 7-15.

9 Prosecutor v. Joseph Kony and others, “Judgment on the appeal of the Defence against the
‘Decision on the admissibility of the case under articie 19 (1) of the Statute’ of 10 March 2009”, 16
September 2009, ICC-02/04-01/05-408 (OA 3) (hereinafter: “Judgment in Kony OA 3”), para. 47.

19 Judgment in Kony OA 3, para. 48.

195 Response to the Document in Support of the Appeal, para. 63.

196 Response to the Document in Support of the Appeal, para. 65.
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103. The Appeals Chamber is persuaded by the Prosecutor’s arguments in this
regard, as Mr Bemba has not indicated why the decision of the Trial Chamber to
reject his Request was an error. Furthermore, Mr Bemba has not set out with
sufficient precision how the Impugned Decision was materially affected by the
alleged procedural error. For example, in the Document in Support of the Appeal, Mr
Bemba neither indicates how the proposed expert evidence would have deviated from
the Trial Chamber’s purportedly erroneous reading of the relevant provisions of CAR
law, nor demonstrates how the Trial Chamber would have reached a different
conclusion regarding the admissibility of the case had it considered the testimony of

an expert.

104. In light of the above, the Appeals Chamber concludes that Mr Bemba fails to
meet the minimum requirements for a consideration of the merits of this ground of

appeal and accordingly dismisses the second ground of appeal.

C. Third Ground of Appeal
105. In the third ground of appeal, Mr Bemba argues that in its discussion of the
additional factors of article 17 (1) (b) of the Statute, namely whether a State’s
decision not to prosecute resulted from the “unwillingness or inability of the State
genuinely to prosecute”, the Trial Chamber erred in law in “holding that the factors
described at paragraph 245 of the Impugned Decision met the ‘inability’ test, and, in
addition, committed a procedural error in accepting these factors as decisive, given

that they were not adequately supported by the evidence”.'”’

106. In the Impugned Decision, the Trial Chamber reasoned that “the CAR does not

have the capacity to conduct a trial of this kind, given the human resources required,

the number of cases pending before the national courts and the shortage of judges”.'*®

199

In their responses, the Prosecutor, ™ the Victims®® and the CAR?"! point out that the

Trial Chamber’s conclusions in respect of inability were only “for the sake of

7 Document in Support of the Appeal, para. 27.

1% Impugned Decision, para. 245.

199 Response to the Document in Support of the Appeal, para. 74.
20 Opservations of the Victims, para. 41.

2! Observations of the Central African Republic, para. 75.
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completeness”°, and as such, Mr Bemba fails to show how the alleged error

materially affects the Impugned Decision.

107. As the Appeals Chamber has previously held, it is only once it has been
established that there was a decision not to prosecute within the meaning of article 17
(1) (b) of the Statute that the question arises whether the decision resulted from the

unwillingness or inability of the State genuinely to prosecute:

[I]n considering whether a case is inadmissible under article 17 (1) (a) and (b)
of the Statute, the initial questions to ask are (1) whether there are ongoing
investigations or prosecutions, or (2) whether there have been investigations in
the past, and the State having jurisdiction has decided not to prosecute the
person concerned. It is only when the answers to these questions are in the
affirmative that one has to look to the second halves of sub-paragraphs (a) and
(b) and to examine the question of unwillingness and inability. To do otherwise
would be to put the cart before the horse.””

108. The Appeals Chamber has also previously declined to consider a ground of
appeal relating to unwillingness and inability when it did not find that the “initial

questions” of article 17 (1) (b) of the Statute were answered in the affirmative:

As has been explained in relation to the third ground of appeal, the question of
unwillingness or inability does not arise in the present case, because, at the time
of the admissibility challenge, there were no domestic investigations or
prosecutions against the Appellant; nor did the Congolese authorities, after
investigation, decide not to prosecute him. For that reason, the Appeals
Chamber sees no need to address the Appellant’s arguments under the fourth
ground of appeal.204

109. Thus, the Appeals Chamber determines that it need not analyse the merits of the
third ground of appeal since it has concluded that the Trial Chamber did not err in
deciding that there has not been a decision not to prosecute Mr Bemba within the

meaning of article 17 (1) (b) of the Statute.

2 Impugned Decision, para. 243.

23 Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, “Judgment on the Appeal of Mr.
Germain Katanga against the Oral Decision of Trial Chamber II of 12 June 2009 on the Admissibility
of the Case”, 25 September 2009, ICC-01/04-01/07-1497 (OA 8), (hereinafter: “Judgment in Katanga
OA 8”), para. 78.

2 yudgment in Katanga OA 8, para 97.
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D. Fourth Ground of Appeal
110. In the fourth ground of appeal, Mr Bemba argues that the Trial Chamber erred .
in considering his recent submissions before the Court of Appeal of Bangui and the

Court of Cassation as an “abuse of this court’s process”.205

1.  Relevant procedural history
111. On 13 April 2010*® and 19 April 2010*” Mr Bemba informed the Trial
Chamber of three filings initiating judicial proceedings in the CAR. These filings

WCEIE:

a. The “Opposition”208 filed on 6 April 2010 before the Court of Appeal
of Bangui in which Mr Bemba requested the review and annulment of
the Judgment of 16 December 2004 rendered by the Court of Appeal of
Bangui. On 3 June 2010, the Court of Appeal of Bangui dismissed Mr

Bemba’s “Opposition” as inadmissible;**

b. The “Recours en Retraction”*! filed on 8 April 2010 before the Court
of Cassation in which Mr Bemba requested the “revocation of the
decision handed down on 11 April 2006 by the Criminal Chamber of
the Court of Cassation in the case brought against him by the State of
the Central African Republic”?'' On 19 April 2010, Mr Bemba

withdrew his “Recours en Retraction”,?'?

%5 Impugned Decision, para. 231.

206 “Defence Application Informing Trial Chamber III of New Developments in Judicial Proceedings in
the Central African Republic”, ICC-01/05-01/08-751-tENG.

207 «Second Defence Application Informing Trial Chamber III of a Further Development on 16 April
2010 in Judicial Proceedings in the Central African Republic”, ICC-01/05-01/08-757-tENG.

208 «Defence Application Informing Trial Chamber III of New Developments in Judicial Proceedings in
the Central African Republic”, ICC-01/05-01/08-751-AnxA-tENG.

209 “The Registrar's transmission of the minutes of the hearing held by the ‘Chambre d'Accusation de la
Cour d'Appel de Bangui’ in the case of ‘Jean Pierre Bemba-Gombo contre Ministére Public et Etat
Centrafricain’ submitted by the authorities of the Central African Republic”, 10 June 2010, ICC-01/05-
01/08-790-Anx1-tENG.

210 «“Defence Application Informing Trial Chamber III of New Developments in Judicial Proceedings in
the Central African Republic”, 13 April 2010, ICC-01/05-01/08-751-AnxC-tENG.

2! «Defence Application Informing Trial Chamber III of New Developments in Judicial Proceedings in
the Central African Republic”, 13 April 2010, ICC-01/05-01/08-751-AnxC-tENG.

H2Registrar's transmission of documents transmitted by the Central African Republic”, ICC-01/05-
01/08-765-Anx2.
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c. The “Pourvoi en Cassation” filed on 16 April 2010°" (hereinafter:
“Pourvoi en Cassation”) in which Mr Bemba requested the reversal of
the Judgment of 16 December 2004 on the basis of “the relevant
articles of Organic Law No. 95.0011 of 23 December 2005 on the
Organisation and Functioning of the Court of Cassation, in particular
articles 19, 20, 21, 23 et seq, [...] against the impugned decision in its
entirety, on grounds that will be duly set out in a separate brief within

the time limits prescribed by Jaw”. 2! /

112. On 23 April 2010, the Victims and the Prosecutor filed responses to the

notification of the submission of the above filings.215

113. At the status conference held on 27 April 2010, the Trial Chamber requested
that the CAR authorities provide additional submissions on two questions on CAR
criminal procedure, namely: “(1) whether proceedings are nullified under CAR
national law if an accused is not informed that an investigative judge has dismissed
the charges, and (2) whether, during appellate proceedings in a criminal case

(Pourvoi), there is an automatic stay of proceedings” *'¢

114. On 10 May 2010, the Registrar transmitted the CAR’s submissions on these
questions.217 On 11 May 2010, the Victims*'® and the Prosecutor®'’ filed their
respective submissions and, on 14 May 2010, Mr Bemba responded to the

submissions of the CAR, the Victims and the Prosecutor. 220

23 «Second Defence Application Informing Trial Chamber III of a Further Development on 16 April
2010 in Judicial Proceedings in the Central African Republic”, ICC-01/05-01/08-757-AnxA-tENG.
14 «Second Defence Application Informing Trial Chamber III of a Further Development on 16 April
2010 in Judicial Proceedings in the Central African Republic”, ICC-01/05-01/08-757-AnxA-tENG.
215 «Response by the Legal Representative to the Defence’s First and Second Requests in order to
inform the Chamber of new developments in the judicial proceedings in the Central African Republic”,
ICC-01/05-01/08-759; “Prosecution’s Consolidated Response to the Defence Applications of 13 and 19
April 2010 Informing the Chamber of New Procedural Developments in the Central African Republic”,
ICC-01/05-01/08-761.
216 See Impugned Decision, para. 37. See also, Status Conference, p. 66, line 5, to p. 67, line 16.
217 Additional Observations of the Central African Republic, ICC-01/05-01/08-770.
218 «Sybmissions by the Legal Representative on the supplementary information provided by the
Central African Republic on national law”, ICC-01/05-01/08-773.
219 «prosecution’s Response to Submissions filed by the Authorities of the Central African Republic
ursuant to the Order of the Chamber at the Hearing held on 27 April 20107, ICC-01/05-01/08-774.
2 «“Defence Response to the Observations of the Central African Republic of 7 May 2010 and of the
other Parties”, ICC-01/05-01/08-776-Conf-tENG; for a public redacted version, see ICC-01/05-01/08-
776-Red2-tENG.
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2. Relevant part of Impugned Decision

115. In respect of Mr Bemba’s arguments concerning the suggested suspensive effect
on certain judgments of the CAR courts because of his recent filings before the Court
of Appeal of Bangui and the Court of Cassation, the Trial Chamber observed that the
motions were filed in CAR courts approximately four years after the judgment of the
Court of Cassation was delivered and more than two years after these national
decisions were disclosed by the Prosecutor to the accused.””! The Trial Chamber
concluded that no sufficient or acceptable explanation had been provided for these
“extremely late filings”.222 For these reasons, the Trial Chamber declined to take them
into consideration because it considered the filings to constitute “an abuse of this

court’s process”.223

3. Document in Support of the Appeal

116. In the fourth ground of appeal, Mr Bemba argues that the Trial Chamber
“committed a procedural error and an error of law in finding that the application
[pourvoi] lodged by the Defence with the Court of Cassation in accordance with the
forms and time-limits prescribed by the applicable procedural law in the Central

African Republic was an abuse of process”.224

117. Mr Bemba submits that, he argued before the Trial Chamber that under CAR
law, filing a Pourvoi en Cassation has suspensive effect on the decision of the CAR
courts to refer Mr Bemba’s case to the ICC.”> Mr Bemba alleges that these
submissions were also accepted by the CAR. He further submits that the Trial
Chamber improperly evaded this issue by deciding that he committed an abuse of
process in submitting the Pourvoi en Cassation at a late date,”® despite his belief that
the Trial Chamber actually perceived the issue of suspensive effect of the 2010 filings
before CAR courts to be “fundamental”, given that it revisited this question on three

occasions.??’

2! Impugned Decision, para. 231.

*22 Impugned Decision, para. 231.

223 Impugned Decision, para. 231.

% Document in Support of the Appeal, para. 5 (d).
22 Document in Support of the Appeal, para. 37.
226 Document in Support of the Appeal, para. 38.
27 Document in Support of the Appeal, para. 36.
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118. In Mr Bemba’s view, he “was not time-barred” from filing the application with
the Court of Cassation since he was not notified of the Judgment of 16 December

28 Mr Bemba alleges that his

2004 delivered by the Court of Appeal of Bangui.
financial difficulties, and harassment and persecution against his defence counsel

prevented him from conducting investigations into the proceedings in the CAR.*®

119. Mr Bemba concludes that the Trial Chamber’s finding that his pursuit of a
remedy before the CAR courts was an abuse of process — instead of deciding on the
merits of his submissions concerning suspensive effect — affected the fair and

expeditious conduct of the proce:edings.230

4. Response to the Document in Support of the Appeal

120. The Prosecutor submits that Mr Bemba failed to advance any arguments as to
how the ruling of the Trial Chamber regarding the alleged suspensive effect of the
Pourvoi en Cassation, if erroneous, would affect its decision on the admissibility of
the case.”! The Prosecutor recalls that the Trial Chamber stated that even if the
Pourvoi en Cassation “had suspensive effect under the CAR provisions, this would be
irrelevant vis-a-vis the Chamber’s determination under Article 17(1)”.232 The
Prosecutor thus submits that the fourth ground of appeal should be dismissed in
limine.?*

121. Alternatively, the Prosecutor submits that the Trial Chamber correctly exercised
its discretion under article 64 (2) of the Statute in concluding that Mr Bemba’s filings
before the CAR judiciary constituted an abuse of this Court’s process on the basis that

Mr Bemba “failed to justify the lateness of his filings”.**

122. The Prosecutor further argues that the Trial Chamber sought submissions from

the parties and participants on the matter “so its decision would be rendered in an

99235

informed fashion”"” and that Mr Bemba only referred in the Document in Support of

the Appeal to the alleged late disclosure by the prosecution, alleged acts of

28 Document in Support of the Appeal, para. 41.

% Document in Support of the Appeal, paras 40-41.

20 Document in Support of the Appeal, para. 42.

3! Response to the Document in Support of the Appeal, para. 83.
2 Response to the Document in Support of the Appeal, para. 83.
233 Response to the Document in Support of the Appeal, para. 84.
4 Response to the Document in Support of the Appeal, para. 85.
235 Response to the Document in Support of the Appeal, para. 87.
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persecution and harassment against his counsel and alleged financial difficulties.”*®

Thus, the Prosecutor argues that “[i]t is manifestly unfair to fault the Trial Chamber
for failing to consider factual explanations and justifications that were not timely

presented to it 27

123. The Prosecutor further submits that Mr Bemba misrepresented the questions
posed by the Trial Chamber and argues that, contrary to Mr Bemba’s contentions, the
CAR never accepted that the Pourvoi en Cassation “would have suspensive effect in

the instant case”.?3®

5. Observations of the Victims

124. The Victims submit that even if the Trial Chamber had agreed that the recent
appellate filings had suspensive effect on the 2004 and 2006 decisions by the Bangui
Court of Appeals and the Court of Cassation, this determination would not have
affected the conclusions the Trial Chamber reached pursuant to article 17 of the

Statute.?*’

125. The Victims further submit that the alleged suspensive effect of recent filings in
the CAR is not an issue upon which the Trial Chamber’s legal analysis hinges, and
that it was within the Trial Chamber’s discretion to characterise Mr Bemba’s “late
maneuvers” as abusive.’® On this basis, the Victims submit that the alleged
suspensive effect of Mr Bemba’s recent filings “is irrelevant to the legal criteria that
should be considered by the Appeals Chamber in determining whether the Trial

Chamber committed [a] reversible error in its decision”.?*!

6.  Observations of the Central African Republic

126. The CAR submits that, contrary to Mr Bemba’s arguments, it never admitted
that the Pourvoi en Cassation filed by Mr Bemba had suspensive effect on the Court
of Appeal of Bangui’s Judgment of 16 December é004. Rather, the CAR recalls that it
submitted before the Trial Chamber that the Pourvoi en Cassation filed by Mr Bemba

26 Response to the Document in Support of the Appeal, para. 87.

37 Response to the Document in Support of the Appeal, para. 87.

238 Response to the Document in Support of the Appeal, paras 88-89.
2% Observations of the Victims, para. 43.

20 Observations of the Victims, para. 46.

21 Observations of the Victims, para. 46.
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did not have suspensive effect, because the Judgment of 16 December 2004 was
solely related to judicial administration and was a judgment against which Mr Bemba
had no right of appeal.** The CAR further notes that the case was referred to the ICC
by way of an act of State of the CAR and not by way of the judgment of the Court of
Appeal of Bangui. For that reason, the alleged suspension of the latter judgment had

no impact on the referral of the case to the 1cc.®

127. As to the alleged persecution and harassment of Mr Bemba’s counsel in the
CAR, the CAR submits that until Mr Bemba’s first filing before the CAR’s judiciary
in April 2010, he had not hired any counsel to ensure his defence in the CAR.>* The
CAR notes that in the Order of 16 September 2004, the Senior Investigating Judge
indicated that Mr Bemba was not represented and that no brief was filed on his
behalf.?*® Thus, the CAR submits that Mr Bemba’s allegations concerning the

persecution and harassment of his counsel are unsubstantiated.>*®

7. Prosecutor’s Response

128. The Prosecutor submits that Mr Bemba’s filings before the CAR courts do not

247 The Prosecutor notes that the Observations

affect the referral of the case to the ICC.
of the Central African Republic indicate that the CAR authorities never conceded that
the Pourvoi en Cassation had suspensive effect on the Court of Appeal of Bangui’s
judgment, since the latter “was a decision on matters of judicial administration against

which [Mr Bembal] lack[ed] legal standing to appeal”.**®

8. Mr Bemba’s Response

129. Mr Bemba reiterates his argument that the CAR admitted, in its observations of

7 May 2010, that the Pourvoi en Cassation filed by Mr Bemba suspended the Court of

4!
4.2

Appeal of Bangui’s Judgment of 16 December 200 To support this submission,

22 Observations of the Central African Republic, para. 79.
23 Observations of the Central African Republic, para. 80.
*# Observations of the Central African Republic, para. 82.
245 Observations of the Central African Republic, para. 82.
246 Observations of the Central African Republic, para. 82.
7 prosecutor’s Response, p. 5.

8 Prosecutor’s Response, para. 7.

% Mr Bemba’s Response, paras 45-46.
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Mr Bemba refers to several provisions of CAR Law Nr. 95/0011 on the organisation

and functioning of the Court of Cassation.”°

130. Mr Bemba further argues that the CAR is confusing the concepts of suspensive
effect and admissibility of a motion when submitting that the Pourvoi en Cassation
would not have suspensive effect, because the Judgment of 16 December 2004 was
solely related to judicial administration.”>' Mr Bemba submits that the J udgment of 16
December 2004 has a preliminary part, which ordered severance, and an interlocutory
part, which ordered referral, and that only the latter part of the Judgment of 16

December 2004 was the subject of the Pourvoi en Cassation.??

131. Mr Bemba further submits that the argument of the CAR that the Judgment of
16 December 2004 could not be appealed is contradicted by the fact that the Court of
Cassation held that the appeal brought by the Principal Public Prosecutor’s Office
against that same decision was admissible and should be partially upheld.”® Mr
Bemba submits that there is no indication in the Judgment of 11 April 2004 that the

appeal was directed against a matter of judicial administration.”*

132. Mr Bemba further argues that the suspension of the Judgment of 16 December
2004 would impact the referral of the case to the ICC, because (i) the initiation of an
ICC investigation in the CAR depended on the national proceedings in the CAR; (ii)
the complementarity principle would preclude a case from being judged both at the
ICC and national jurisdictions at the same time; and (iii) the ICC must await judgment
from the Court of Cassation before deciding on the admissibility of the case pursuant
to article 17 «(a) and (b) of the Statute, because if the Cassation Court reverses the
Court of Appeal of Bangui’s judgment, the Order of 16 September 2004 dismissing
the charges against Mr Bemba and would be in force. In that case, article 17(1) (a)

and (b) of the Statute would apply.25 >

20 Mr Bemba’s Response, para. 48.
! Mr Bemba’s Response, paras 49-50.
2 Mr Bemba’s Response, paras 53-54.
253 Mr Bemba’s Response, paras 55-56.
24 Mr Bemba’s Response, paras 56-57.
25 Mr Bemba’s Response, para. 59.
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9. Determination by the Appeals Chamber
133. As noted previously, in determining the admissibility of a ground of appeal, the
Appeals Chamber has held that “an appellant is obliged not only to set out the alleged
error, but also to indicate, with sufficient precision, how this error would have
materially affected the impugned decision”.”** In the fourth ground of appeal, Mr
Bemba argues that the Trial Chamber committed an error in finding that the Pourvoi
en Cassation lodged in April 2010 before the Court of Cassation was an abuse of this
Court’s process. In the view of the Appeals Chamber, Mr Bemba fails to meet the
minimum requirements for consideration of the merits of this ground of appeal,
because he does not indicate in the Document in Support of the Appeal how the

alleged error materially affected the Impugned Decision.

134. Mr Bemba alleges in the Document in Support of the Appeal that the Trial
Chamber erred in procedure and in law in concluding that the filing of the Pourvoi en

59257

Cassation “so late”’ was an abuse of this Court’s process.”>® The Appeals Chamber

notes that, in the Impugned Decision, the Trial Chamber does not elaborate further on

d.> Nevertheless,

the concept of an abuse of process or on what basis it was applie
the Appeals Chamber finds that Mr Bemba does not connect the alleged error to the
Trial Chamber’s decision on the admissibility of the case. In other words, Mr Bemba
does not advance any arguments in the Document in Support of the Appeal to indicate
how the outcome of the Impugned Decision would have been different if the Trial
Chamber had considered his argument concerning the alleged suspensive effect of the

Pourvoi en Cassation. Mr Bemba merely states that the alleged error “significantly

6 Judgment in Kony OA 3, para. 48.

7 Impugned Decision, para. 231.

28 Document in Support of the Appeal, para. 5 (d).

9 See on these questions e.g. Appeals Chamber, Prosecutor v. Thomas Lubanga Dyilo, “Judgment on
the appeal of the Prosecutor against the decision of Trial Chamber I entitled ‘Decision on the
consequences of non-disclosure of exculpatory materials covered by Article 54(3)(e) agreements and
the application to stay the prosecution of the accused, together with certain other issues raised at the
Status Conference on 10 June 2008°”, 21 October 2008, ICC-01/04-01/06-1486 (OA 13), para. 29:
“The Appeals Chamber determined that the doctrine of abuse of process, as practised in common law
jurisdictions, finds no application as such under the Statute. But to the extent it aims to stem breaches
of fundamental principles of justice, it is endorsed by the Statute as a means of protecting the
individual from violations of his/her fundamental rights and in order to ensure a fair trial that earmarks
the parameters of the administration of justice”; see also Appeals Chamber, Prosecutor v. Thomas
Lubanga Dyilo, “Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the
Defence Challenge to the Jurisdiction of the Court pursuant to article 19 (2) (a) of the Statute of 3
October 2006, 14 December 2006, ICC-01/04-01/06-772 (OA 4), paras 26-35.
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affected the fair and expeditious conduct of the current proceedings”.”*® The
remainder of his submissions in relation to this ground of appeal concern the
importance the Trial Chamber previously accorded to this issue,®! and the difficulties
the Defence team faced which prevented it from filing the Pourvoi en Cassation
sooner,”® but not that the alleged error materially affected the outcome of the

Impugned Decision.

135. In light of the above, the Appeals Chamber concludes that Mr Bemba fails to
meet the minimum requirements for consideration of the merits and accordingly

dismisses the fourth ground of appeal.

V. APPROPRIATE RELIEF

136. On an appeal pursuant to article 82 (1) (a) of the Statute, the Appeals Chamber
may confirm, reverse or amend the decision appealed (rule 158 (1) of the Rules of
Procedure and Evidence). In the present case, no error in the Impugned Decision has
been identified. The Appeals Chamber therefore confirms the Impugned Decision and

dismisses the appeal.

Done in both English and French, the English version being authoritative.

Fterl ——

Judge Anita USacka
Presiding Judge

Dated this 19" day of October 2010
At The Hague, The Netherlands

2% Document in Support of the Appeal, para. 42.
! Document in Support of the Appeal, paras 33-38.
262 Document in Support of the Appeal, paras 39-41.

No: ICC-01/05-01/08 OA 3 46/46





