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Trial Chamber III ('Trial Chamber" or "Chamber'') of the International Criminal 

Court ("Court" or 'TCC"), in the case of The Prosecutor v. Jean-Pierre Bemba Combo 

hereby delivers the following Decision on victims' participation. 

I. Background and submissions 

1. On 12 December 2008, the Single Judge of Pre-Trial Chamber III ("Pre-Trial 

Chamber") issued his "Fourth Decision on Victims' Participation" in which 54 

individuals were granted permission to participate as victims in the present 

case. The Single Judge refused permission to 3 applicants and deferred his 

decision in respect of a single applicant.^ 

2. On 5 October 2009, the Registry submitted an ex parte. Registry-only "Report 

on the status of applications for participation in the proceedings or for 

reparations received by the Victims Participation and Reparations Section", in 

which it sought guidance from the Chamber in respect of various matters.^ An 

addendum to this Report was filed on 15 October 2009.^ 

3. On 7 October 2009, during the first status conference in the present case 

before this Chamber, the parties and participants were instructed to file 

submissions as to whether Trial Chamber III should adopt the jurisprudence 

of Trial Chambers I and II on victims' participation.^ 

4. On 4 November 2009, the Office of the Prosecutor ("prosecution") filed the 

"Prosecution's Submission on whether the Chamber should adopt or depart 

^ Fourth Decision on Victims' Participation, 12 December 2008, ICC-01/05-01/08-320, pages 36 - 37. 
^ Report on the status of applications for participation in the proceedings or for reparations received by the 
Victims Participation and Reparations Section, 5 October 2009, ICC-01/05-01/08-541-Conf-Exp. 
^ Addendum to the Report on the status of applications for participation in the proceedings or for reparations 
received by the Victims Participation and Reparations Section, 15 October 2009, ICC-01/05-01/08-562-Conf-
Exp. 
^ Transcript of hearing on 7 October 2009, ICC-01/05-01/08-T-14-ENG-ET, page 28, lines 16 to 28. 
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from the existing jurisprudence on victim's participation at trial". ^ The 

prosecution submitted the Chamber should apply the Court's established 

approach to i) the conditions for participation; ii) the criteria to be applied; 

and iii) the requirements for demonstrating personal interest under Article 

68(3) of the Rome Statute ("Statute").^ The prosecution suggests a departure in 

two discrete areas. First, it seeks permission to contact dual status victims and 

witnesses directly, rather than via the Victims and Witnesses Unit ("VWU").^ 

Second, the prosecution submits that participating victims should only be 

granted access to confidential records in highly exceptional circumstances, 

namely when the applicant has established a compelling case that the 

particular material in question directly affects his or her interests.^ 

5. On 4 November 2009, the defence requested an extension of the time-limit to 

file its submissions.^ The Chamber granted this request on 11 November 2009, 

and a new deadline of 26 November 2009 was set.^° 

6. On 26 November 2009, the victims' legal representatives filed joint 

observations in response to the prosecution's submissions. They suggest the 

jurisprudence of Trial Chamber I as regards victims' participation should be 

applied in its entirety to the present case,̂ ^ including the requirement that 

contact by the prosecution with dual status victims should be via the VWU.̂ ^ 

They argue that limiting access to confidential documents by legal 

representatives to "highly exceptional situations" would hamper the right of 

Prosecution's Submission on whether the Chamber should adopt or depart from the existing jurisprudence on 
victim's participation at trial, 4 November 2009, ICC-01/05-01/08-594. 
^ ICC-01/05-01/08-594, paragraphs 3-14. 
^ ICC-01/05-01/08-594, paragraph 15. 
^ ICC-01/05-01/08-594, paragraph 16. 
^ Corrigendum Requête aux fins d'extension de délai, 4 November 2009, ICC-01/05-01/08-597-Corr. 
^̂  Order granting the Defence's Application for Extension of Time, 11 November 2009, ICC-01/05-01/08-604. 
^̂  Réponse conjointe des représentants légaux des victimes aux observations du Bureau du Procureur concernant 
l'application par la Chambre de la jurisprudence existant en matière de participation des victimes au stade du 
procès, 26 November 2009, ICC-01/05-01/08-619, paragraph 7. 
^̂  ICC-01/05-01/08-619, paragraphs 9-13. 
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victims to participate effectively in the proceedings.^^ Furthermore, the legal 

representatives resist the prosecution suggestion that they should only be 

entitled to introduce evidence in exceptional circumstances, a stance which, it 

suggests, is inconsistent with the statutory provisions and the jurisprudence 

of the Court.14 

7. On 26 November 2009 the defence filed submissions, addressing not only 

victims' participation in the proceedings, but also other aspects of the rights of 

the accused during the trial.^^ However, in the present Decision the Chamber 

solely addresses the issue of victims' participation.^^ The defence submits that 

the Chamber should not follow the existing jurisprudence on anonymous 

victims, who they suggest should only participate "passively" (e.g. without 

access to public records or other information on the case). The defence also 

contends that redactions to victims' applications undermine the rights of the 

defence. ^̂  It is additionally submitted that any victims' applications in 

possession of the prosecution should be disclosed to the defence, under 

Article 67(2) of the Statute and Rule 76(1) of the Rules of Procedure and 

Evidence ("Rules").!« 

8. On 9 December 2009, the Trial Chamber handed down its "Decision on the 

Observations on legal representation of unrepresented applicants", and 

ordered that:!^ 

'̂  ICC-01/05-01/08-619, paragraphs 14-26. 
^̂  ICC-01/05-01/08-619, paragraph 27. 
^̂  Corrigendum Observations de la Défense relative à la jurisprudence de l'Affaire Lubanga sur les questions 
procédurales se rapportant aux droits de la défense, 26 November 2009, ICC-01/05-01/08-620-Corr. 
^̂  ICC-01/05-01/08-620-Corr, paragraphs 73-93. 
^̂  ICC-01/05-01/08-620-Corr, paragraphs 73-88. 
^̂  ICC-01/05-01/08-620-Corr, paragraphs 89-93. 
^̂  Decision on the Observations on legal representation of unrepresentated applicants, 9 December 2009, ICC-
01/05-01/08-651. 
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a. The Office of Public Counsel for Victims ("OPCV") shall continue to 

represent the victim applicants it currently represents until the 

Chamber issues a decision on their application to participate; 

b. The OPCV shall represent victim applicants who have not chosen a 

legal representative until a decision is made on their application to 

participate. Thereafter, the Registry shall arrange for another legal 

representative to act; 

c. The applicants represented by Mr Wanfiyo will be dealt with in a later 

decision on common legal representation; 

d. Ms Douzima-Lawson shall continue to represent the victims she 

represented during the pre-trial phase. 

9. On 10 December 2009, the Registry submitted an ex parte. Registry-only, 

"Report on applications to participate in the proceedings" ("Registry's 

Report").^° This addressed 86 applications to participate in the proceedings, 

and included the individual applications, along with the reports prepared by 

the Victims Participation and Reparations Section ("VPRS"), and the relevant 

documents and other information.^^ The Report set out recommendations for 

redactions to the applications.^^ 

10. On 18 December 2009, the legal representatives of victims submitted their 

joint response to the defence submissions of 26 November 2009. ̂ ^ They 

addressed the arguments on anonymous victims and the probative nature of 

the applications to participate. It is suggested that the defence has failed to 

differentiate, on the one hand, between the disclosure obligations of the 

prosecution as regards witnesses and their statements (and other documents) 

°̂ Report on applications to participate in the proceedings, 10 December 2009, ICC-01/05-01/08-653-Conf-Exp. 
'̂ ICC-01/05-01/08-653-Conf-Exp, Annexes 1 and 3-88. 

^̂  ICC-01/05-01/08-653-Conf-Exp, Annex 2. 
^̂  Réponse conjointe des représentant légaux des victimes aux Observations de la Défense relative à la 
jurisprudence de l'Affaire Lubanga, 18 December 2009, ICC-01/05-01/08-657. 
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and, on the other, participating victims and their application forms,̂ ^ in the 

sense that the legal representatives argue that the applications in possession 

of the prosecution are not automatically disclosable under Rule 76 of the 

Rules.25 

11. On 21 December 2009, the prosecution responded to the defence submissions 

of 26 November 2009.̂ ^ It argued it is not obliged to disclose the victims' 

application forms to the defence since it has no greater access rights to them 

than the defence.̂ ^ 

12. On 8 January 2010, the OPCV was appointed the legal representative of those 

applicant victims without representation, in accordance with the Trial 

Chamber decision of 9 December 2009.̂ ^ 

13. On 19 February 2010, the Registry filed an ex parte Registry-only, "Filing of 

supplementary information relating to applications to participate in the 

proceedings", with supplementary information on 15 applications originally 

submitted in the Registry's Report of 10 December 2009 (filing 653-Conf-

Exp).29 

14. On 22 February 2010, Trial Chamber III handed down its "Decision defining 

the status of 54 victims who participated at the pre-trial stage and inviting the 

^̂  ICC-0r/05-01/08-657, paragraphs 26-30. 
^̂  ICC-01/05-01/08-657, paragraph 31. 
^^Prosecution's Response to Defence's "Observations de la Défense relative à la jurisprudence de l'Affaire 
Lubanga sur les questions procédurales se rapportant aux droits de la Défense", 21 December 2009, ICC-01/05-
01/08-661. 
"̂̂  ICC-01/05-01/08-661, paragraph 33. 
^̂  Désignation du Bureau du conseil public pour les victimes pour la représentation légale des demandeurs 
a/0562/08, a/0563/08, a/0564/08, a/0565/08, a/0566/08, a/0567/08, a/0568/08, a/0569/08, a/0570/08, a/0571/08, 
a/0572/08, a/0573/08, a/0130/09, a/0131/09, a/0132/09, a/0133/09, a/0134/09, a/0135/09, a/0136/09, a/0137/09, 
a/0138/09, a/0139/09, a/0427/09, a/0432/09 et a/0652/09, 7 January 2010, ICC-01/05-01/08-666. 
^̂  Filing of supplementary information relating to applications to participate in the proceedings, 19 February 
2010, ICC-01/05-01/08-697-Conf-Exp. 
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parties' observations on applications for participation by 86 applicants" .̂ ^ The 

Trial Chamber ordered the following:^! 

i) that the 54 individuals who were granted the status of victim in the present 
case by the Pre-Trial Chamber shall continue to participate in the 
proceedings, subject to objection for good cause based on new material that 
has emerged since the original decision; 

ii) the VPRS is to review the applications to participate rejected by the Pre-Trial 
Chamber, to establish whether, in light of events or information received 
subsequent to the original rejection, the application should be reconsidered 
by the Trial Chamber, and a report is to be filed with the Chamber; 

iii) the Registry is to transmit the applications for the 86 applicants to the parties 
in an appropriate redacted form, whereby any information which may lead 
to the identification of the victims and their whereabouts has been expunged 
in accordance with paragraph 33, no later than 16.00 Friday 26 February 
2010; 

iv) the parties are to submit their observations, if any, no later than 16.00 on 
Wednesday 10 March 2010; 

v) only those completed applications that appear, prima facie, to be linked with 
the charges confirmed against the accused are to be provided to the 
Chamber, in accordance with the criteria set out above, and a report is to be 
filed on those applications which are defective; and 

vi) applicants and participating victims shall not be contacted by anyone other 
than their legal representatives, the VPRS and the VWU. 

15. The Trial Chamber endorsed the Pre-Trial Chamber's criteria regarding the 

documents necessary for an application, including proof of an applicant's 

identity .̂ 2 

16. On 26 February 2010, 86 applications for participation were notified to the 

parties in redacted form, pursuant to the decision of 22 February 2010. A 

corrigendum was filed on 4 March 2010.̂ ^ 

°̂ Decision defining the status of 54 victims who participated at the pre-trial stage and inviting the parties' 
observations on applications for participation by 86 applicants, 22 February 2010, ICC-01/05-01/08-699. 
'̂ ICC-01/05-01/08-699, paragraph 39. 

^̂  ICC-01/05-01/08-699, paragraphs 35-36. 
^̂  Transmission to the parties of 86 applications to participate in the proceedings in redacted form, 26 February 
2010, ICC-01/05-01/08-707-Conf-Exp. See also Corrigendum to document ICC-01/05-01/08-707-Conf-Exp and 
its annexes: Transmission to the parties of 86 applications to participate in the proceedings in redacted form, 4 
March 2010, lCC-01/05-01/08-707-Conf-Exp-Corr. 
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17. On 16 March 2010, the prosecution,34 and on 17 March 2010 the defence,^^ filed 

their respective submissions on the 86 applications by victims to participate in 

the proceedings. 

18. On 6 April 2010, the legal representatives of victims filed their response to the 

observations by the prosecution and the defence. ^̂  This filing was made 

without leave of the Chamber, but in all the circumstances these submissions 

have been considered in this Decision. In future, permission must be sought 

from the Chamber in accordance with Regulation 24 of the Regulations of the 

Court. 

II. Relevant provisions 

19. In accordance with Article 21(1) of the Statute, the Trial Chamber has 

considered the following provisions: 

Article 68 of the Statute 
Protection of the victims and witnesses and their participation in the proceedings 

1. The Court shall take appropriate measures to protect the safety, physical and 
psychological well-being, dignity and privacy of victims and witnesses. In so doing, 
the Court shall have regard to all relevant factors, including age, gender as defined in 
article 7, paragraph 3, and health, and the nature of the crime, in particular, but not 
limited to, where the crime involves sexual or gender violence or violence against 
children. The Prosecutor shall take such measures particularly during the investigation 
and prosecution of such crimes. These measures shall not be prejudicial to or 
inconsistent with the rights of the accused and a fair and impartial trial. 

[...] 

3. Where the personal interests of the victims are affected, the Court shall permit their 
views and concerns to be presented and considered at stages of the proceedings 

^"^Prosecution's Observations on the S6 Applications for Victim's Participation in the Proceedings, 16 March 
2010, ICC-01/05-01/08-723. 
^̂  Observations de la Défense sur les 86 demandes de participation à la procédure en qualité des victimes, 17 
March 2010, ICC-01/05-01/08-725. 
^̂  Réponse du Représentant légal des demandeurs a/0293/08, a/0511/08, a/0512/08, a/0513/08, a/0515/08, 
a/0516/08, a/0517/08, a/0562/08, a/0563/08, a/0564/08, a/0565/08, a/0566/08, a/0567/08, a/0568/08, a/0569/08, 
a/0570/08, a/0571/08, a/0572/08, a/0573/08, a/0130/09, a/0131/09, a/0132/09, a/0133/09, a/0134/09, a/0135/09, 
a/0136/09, a/0137/09, a/0138/09, a/0139/09, a/0141/09, a/0427/09, a/0428/09 et a/0432/09 aux Observations du 
Bureau du Procureur et de la Défense sur les 86 nouvelles demandes de participation de victimes, 6 April 2010, 
ICC-01/05-01/08-746. 
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determined to be appropriate by the Court and in a manner which is not prejudicial to 
or inconsistent with the rights of the accused and a fair and impartial trial. Such views 
and concerns may be presented by the legal representatives of the victims where the 
Court considers it appropriate, in accordance with the Rules of Procedure and 
Evidence. 

[...] 

Rule 85 of the Rules 
Definition of Victims 

For the purposes of the Statute and the Rules of Procedure and Evidence: 

(a) 'Victims' means natural persons who have suffered harm as a result of the 
commission of any crime within the jurisdiction of the Court; 

(b) Victims may include organizations or institutions that have sustained direct harm to 
any of their property which is dedicated to religion, education, art or science or 
charitable purposes, and to their historic monuments, hospitals and other places and 
objects for humanitarian purposes. 

Rule 87 of the Rules 
Protective measures 

1. Upon the motion of the Prosecutor or the defence or upon the request of a witness or 
a victim or his or her legal representative, if any, or on its own motion, and after having 
consulted with the Victims and Witnesses Unit, as appropriate, a Chamber may order 
measures to protect a victim, a witness or another person at risk on account of 
testimony given by a witness pursuant to article 68, paragraphs 1 and 2. The Chamber 
shall seek to obtain, whenever possible, the consent of the person in respect of whom 
the protective measure is sought prior to ordering the protective measure. 

[...] 

Rule 89 of the Rules 
Application for participation of victims in the proceedings 

1. In order to present their views and concerns, victims shall make written application 
to the Registrar, who shall transmit the application to the relevant Chamber. Subject to 
the provisions of the Statute, in particular article 68, paragraph 1, the Registrar shall 
provide a copy of the application to the Prosecutor and the defence, who shall be 
entitled to reply within a time limit to be set by the Chamber. Subject to the provisions 
of sub-rule 2, the Chamber shall then specify the proceedings and manner in which 
participation is considered appropriate, which may include making opening and closing 
statements. 

[...] 

Rule 91 of the Rules 
Participation of legal representatives in the proceedings 

1. A Chamber may modify a previous ruling under rule 89. 

Regulation 56 of the Regulations of the Court ("Regulations") 
Evidence under article 75 

The Trial Chamber may hear the witnesses and examine the evidence for the purposes of a 
decision on reparations in accordance with article 75, paragraph 2, at the same time as for the 
purposes of trial. 

Regulation 80 of the Regulations 
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Appointment of legal representatives of victims by a Chamber 

1. A Chamber, following consultation with the Registrar, may appoint a legal 
representative of victims where the interests of justice so require. 

2. The Chamber may appoint counsel from the Office of Public Counsel for victims. 

Regulation 86 of the Regulations 
Participation of victims in the proceedings under rule 89 

1. For the purposes of rule 89 and subject to rule 102 a victim shall make a written 
application to the Registrar who shall develop standard forms for that purpose which 
shall be approved in accordance with regulation 23, subregulation 2 [...]. 

[...] 

3. Victims applying for participation in the trial and/or appeal proceedings shall, to the 
extent possible, make their application to the Registrar before the start of the stage of 
the proceedings in which they want to participate. 

[...] 

5. The Registrar shall present all applications described in this regulation to the 
Chamber together with a report thereon. The Registrar shall endeavour to present one 
report for a group of victims, taking into consideration the distinct interests of the 
victims. 

6. Subject to any order of the Chamber, the Registrar may also submit one report on a 
number of applications received in accordance with sub-regulation 1 to the Chamber 
seized of the case or situation in order to assist that Chamber in issuing only one 
decision on a number of applications in accordance with rule 89, sub-rule 4. Reports 
covering all applications received in a certain time period may be presented on a 
periodic basis. 

7. Before deciding on an application, the Chamber may request, if necessary with the 
assistance of the Registrar, additional information from inter alia. States, the 
Prosecutor, the victims or those acting on their behalf or with their consent. If 
information is received from States or the Prosecutor, the Chamber shall provide the 
relevant victim or victims with an opportunity to respond. 

8. A decision taken by a Chamber under rule 89 shall apply throughout the proceedings 
in the same case, subject to the powers of the relevant Chamber in accordance with rule 
91, sub-rule 1. 

III. Analysis and Conclusions 

A. General principles 

1) Whether the applicant is a victim 

i. Criteria for granting victims' application to participate in the proceedings 
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20. In its decision of 22 February 2010, the Chamber endorsed the criteria 

established by the Pre-Trial Chamber in this case for the documents needed to 

complete an application and to establish an applicant's identity.^^ 

21. The parties and participants have not suggested any departure from the 

existing jurisprudence on the criteria for determining whether an individual 

may be allowed to participate as a victim under Rule 85 of the Rules. Trial 

Chamber I, on this issue, determined as follows: ^̂  

90. Once the Trial Chamber has determined that an applicant is a natural or legal person, it will 
consider if there is evidence (including by reference to the victim's statements or application form) 
that the applicant suffered any harm as a result of the commission of a crime within the jurisdiction 
of the Court. 

91. In relation to the link between the harm allegedly suffered and the crime, whereas Rule 85(b) 
of the Rules provides that legal persons must have "sustained direct harm". Rule 85(a) of the Rules 
does not include that stipulation for natural persons, and applying a purposive interpretation, it 
follows that people can be the direct or indirect victims of a crime within the jurisdiction of the 
Court. 

92. The Rome Statute framework does not provide a definition of the concept of harm under Rule 
85 of the Rules. However, in accordance with Principle 8 of the Basic Principles, a victim may 
suffer, either individually or collectively, from harm in a variety of different ways such as physical 
or mental injury, emotional suffering, economic loss or substantial impairment of his or her 
fundamental rights. This principle provides appropriate guidance. 

22. The Appeals Chamber in part upheld, and in part amended, that Decision, as 

follows: ^̂  

32. The Appeals Chamber considers that the harm suffered by a natural person is harm to that 
person, i.e. personal harm. Material, physical, and psychological harm are all forms of harm that 
fall within the rule if they are suffered personally by the victim. Harm suffered by one victim as a 
result of the commission of a crime within the jurisdiction of the Court can give rise to harm 
suffered by other victims. This is evident for instance, when there is a close personal relationship 
between the victims such as the relationship between a child soldier and the parents ofthat child. 
The recruitment of a child soldier may result in personal suffering of both the child concerned and 
the parents of that child. It is in this sense that the Appeals Chamber understands the Trial 
Chamber's statement that "people can be the direct or indirect victims of a crime within the 
jurisdiction of the Court". The issue for determination is whether the harm suffered is personal to 
the individual. If it is, it can attach to both direct and indirect victims. Whether or not a person has 
suffered harm as the result of a crime within the jurisdiction of the Court and is therefore a victim 
before the Court would have to be determined in light of the particular circumstances. 

^̂  ICC-01/05-01/08-699, paragraphs 35-36. 
^̂  Decision on victims' participation, 18 January 2008, ICC-01/04-01/06-1119, paragraphs 90-92. 
^̂  Judgment on the appeals of The Prosecutor and The Defence against Trial Chamber I's Decision on Victims' 
Participation of 18 January 2008, 11 July 2008, ICC-01/04-01/06-1432, paragraphs 32-39. 

No. ICC-01/05-01/08 12/44 12 July 2010 



35. The Appeals Chamber considers that there may clearly be harm that could be both personal 
and collective in nature. The fact that harm is collective does not mandate either its inclusion or 
exclusion in the establishment of whether a person is a victim before the Court. The issue for 
determination is whether the harm is personal to the individual victim. The notion of harm suffered 
by a collective is not, as such, relevant or determinative. 

38. The Appeals Chamber determines the first issue on appeal as follows: the notion of victim 
necessarily implies the existence of personal harm but does not necessarily imply the existence of 
direct harm. 

39. Accordingly, the Appeals Chamber confirms the finding of the Trial Chamber to the extent that 
the Trial Chamber determined that harm suffered by victims does not necessarily have to be direct 
and amends the decision to include that harm suffered by a victim applicant for the purposes of 
rule 85 (a) must be personal harm. 

23. The Appeals Chamber addressed the link between the harm suffered by an 

applicant and the crimes charged against the accused:"̂ ^ 

58. In relation to the object and purpose of rule 85, the Appeals Chamber considers that the rule 
does not have the effect of mandating participation of victims instead the object and purpose of 
rule 85 is to define who are victims. Thus, whilst the ordinary meaning of rule 85 does not per se, 
limit the notion of victims to the victims of the crimes charged, the effect of article 68 (3) of the 
Statute is that the participation of victims in the trial proceedings, pursuant to the procedure set out 
in rule 89 (1) of the Rules, is limited to those victims who are linked to the charges. 

[...] 

61. Participation of victims at trial will first and foremost, take place through the procedure of rule 
89 (1) of the Rules. By way of written applications, applicants will have to demonstrate, firstly, 
that they are victims within the meaning of rule 85 of the Rules. Secondly, pursuant to article 68 
(3) of the Statute, victims will first have to demonstrate that their personal interests are affected by 
the trial in order to be permitted to present their views and concerns at stages of the proceedings 
determined to be appropriate by the Court and in a manner which is not prejudicial to or 
inconsistent with the rights of the accused and a fair and impartial trial. 

62. Given that the purpose of trial proceedings is the determination of the guilt or innocence of the 
accused person of the crimes charged, and that the applicafion under rule 89 (1) of the Rules in this 
context is for participation in the trial, only victims of these crimes will be able to demonstrate that 
the trial, as such, affects their personal interests. Therefore, only victims who are victims of the 
crimes charged may participate in the trial proceedings pursuant to article 68 (3) of the Statute read 
with rule 85 and 89 (1) of the Rules. Once the charges in a case against an accused have been 
confirmed in accordance with article 61 of the Statute, the subject matter of the proceedings in that 
case is defined by the crimes charged. 

[...] 

64. It is for the Trial Chamber to determine within this framework whether an applicant is a victim, 
because he or she suffered harm in connection with the particular crimes charged, and if so, 
whether the personal interests of the applicant are affected. If the applicant is unable to 
demonstrate a link between the harm suffered and the particular crimes charged, then even if his or 
her personal interests are affected by an issue in the trial, it would not be appropriate under article 
68 (3) read with rule 85 and 89 (1) of the Rules for his or her views and concerns to be presented. 

40 ICC-01/04-01/06-1432, paragraphs 58-64. 
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24. The Chamber has applied that approach in this Decision. 

ii. Personal interests of victims under Article 68(3) of the Statute 

25. The parties and participants accept that Trial Chamber I's interpretation of 

Article 68(3) of the Statute for determining whether the interests of a victim 

are affected at a particular stage in the proceedings is to be followed:^! 

96. Following an initial determination by the Trial Chamber that a victim shall be allowed to 
participate in the proceedings, thereafter in order to participate at any specific stage in the 
proceedings, e.g. during the examination of a particular witness or the discussion of a particular 
legal issue or type of evidence, a victim will be required to show, in a discrete written application, 
the reasons why his or her interests are affected by the evidence or issue then arising in the case 
and the nature and extent of the participation they seek. A general interest in the outcome of the 
case or in the issues or evidence the Chamber will be considering at that stage is likely to be 
insufficient. These applications will necessarily be examined on a case-by-case basis, since the 
question of whether "personal interests" are affected is necessarily fact-dependent. However, 
involvement in or presence at a particular incident which the Chamber is considering, or if the 
victim has suffered identifiable harm from that incident, are examples of the factors that the 
Chamber will be looking for prior to granting the right to participate at any particular stage in the 
case. 

[...] 

99. Addressing the standard of proof to be applied in order for victims to participate, there is no 
statutory or regulatory provision in this regard. It would be untenable for the Chamber to engage in 
a substantive assessment of the credibility or the reliability of a vicfim's application before the 
commencement of the trial. Accordingly the Chamber will merely ensure that there are, prima 
facie, credible grounds for suggesting that the applicant has suffered harm as a result of a crime 
committed within the jurisdiction of the Court. The Trial Chamber will assess the information 
included in a victim's application form and his or her statements (if available) to ensure that the 
necessary link is established. 

[...] 

101. It is clear from the analysis set out above that participation is not a once-and-for-all event, but 
rather should be decided on the basis of the evidence or issue under consideration at any particular 
point in time. 

102. When considering victims' applications for participation, the Trial Chamber will assess 
whether the interests of the victims relate to the prosecution's "summary of presentation of 
evidence". The Chamber will be assisted by the report on the applications submitted to it by the 
Registry's Victims Participation and Reparation Secfion in accordance with Regulation of the 
Court 86. 

103. Subsequently, a victim who wishes to participate in relation to any identified stage of the 
proceedings should set out in a discrete written application the nature and the detail of the 
proposed intervention (e.g. by providing the questions that he or she seeks to put). At this stage, 
the victim must describe the way in which his or her personal interest is affected, for example by 
identifying how the harm he or she suffered relates to the evidence or the issues the Chamber is 
considering in its determination of the charges. 

^̂  ICC-01/04-01/06-1119, paragraphs 96-104. 
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104. Once the Trial Chamber has determined that the interests of a victim or group of victims are 
affected at a certain stage of the proceedings, the Trial Chamber will determine if participation in 
the manner requested is appropriate and consistent with the rights of the defence to a fair and 
expeditious trial. 

2) Modalities of participation 

26. The parties and participants generally accept the existing jurisprudence on 

participation by victims at hearings and during status conferences, and on 

filing written submissions. However, the Chamber will address separately 

participation by anonymous victims, since this has been a source of 

disagreement. 

27. Therefore, anonymous victims aside. Trial Chamber III adopts the approach 

of Trial Chamber I as regards victim's rights to participate at hearings and 

status conferences, and to file written submissions:^^ 

113. The Trial Chamber may, proprio motu or upon request by any of the parties or participants, 
permit victims to participate in closed and ex parte hearings, depending on the circumstances. 
Whether or not participation by victims could exceptionally encompass hearings that are ex parte, 
victims only (e.g. when considering protective measures) is an issue that can only be resolved by 
reference to the facts of the particular application. To the extent that it is possible and necessary, 
the Chamber will consult with the parties whenever the victims apply to participate in such 
hearings. 

114. The above applies mutatis mutandis with regard to the right of victims to make confidential or 
ex parte written submissions. 

115. By Article 68(3) of the Statute it is clear that victims have the right to participate directly in 
the proceedings, since this provision provides that when the Court considers it appropriate the 
views and concerns of victim may otherwise be presented by a legal representative. 

116. The Chamber is aware, however, that the personal appearance of a large number of victims 
could affect the expeditiousness and faimess of the proceedings, and given that the victims' 
common views and concerns may sometimes be better presented by a common legal representative 
(i.e. for reasons of language, security or expediency), the Trial Chamber will decide Q\\hQv proprio 
motu, or at the request of a party or participant, whether or not there should be joint representation 
and joint presentation of views and concerns by legal representatives at any particular stage in the 
proceedings. [...] 

117. The Trial Chamber considers that Rule 89(1) of the Rules is clear in its effect when it 
provides that victims' participation may include opening and closing statements, particularly given 
this is not inconsistent with any other part of the Rome Statute framework. [...] 

118. Finally, in relation to the request of the victims legal representatives to be granted the right to 
initiate procedures (for instance by filing applications and requests), the Trial Chamber considers 
that there is nothing in the Court's statutory and regulatory provisions which prevents victims from 

42 ICC-01/04-01/06-1119, paragraphs 113-118. 
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filing requests or applications to the Chamber whenever an issue arises that affects their interests 
(individually or collectively), in accordance with Article 68(3) of the Statute. The Trial Chamber 
will decide on any application or request of this kind, having consulted with the parties and other 
participants to the extent that is appropriate, and bearing in mind the right of the accused to a fair 
and expeditious trial. 

28. There is agreement as to the existing jurisprudence on proceedings under 

Regulation 56 of the Regulations. Trial Chamber I determined:^^ 

119. The Trial Chamber accepts the submission of the legal representatives of victims that the 
extent of participation by victims during trial will to a significant degree depend on the Chamber's 
decision as to whether or not evidence concernmg reparations will, at least in part, be considered 
during the trial or as a separate procedure after the trial. 

120. In the judgment of the Chamber, Regulation 56 of the Regulafions does not, as suggested by 
the defence, undermine the rights of the defence and the presumption of innocence. The objective 
of this provision is to enable the Chamber to consider evidence at different stages in the overall 
process with a view to ensuring the proceedings are expeditious and effective. This will enable the 
Chamber to avoid unnecessary hardship or unfairness to the witnesses by removing, where 
appropriate, the necessity of giving evidence twice. This will guarantee the preservation of 
evidence that may be unavailable to the Chamber at a later stage of the proceedings. 

121. In discharging its judicial function, the Chamber will be able, without difficulty, to separate 
the evidence that relates to the charges from the evidence that solely relates to reparations, and to 
ignore the latter until the reparations stage (if the accused is convicted). Should it emerge that 
evidence relating to reparations introduced during the trial may be admissible and relevant to the 
determination of the charges, consideration will need to be given in open court as to whether it is 
fair for the Chamber to take this into account when deciding on the accused's innocence or guilt. 
The Trial Chamber has borne in mind that it has a statutory obligation to request the submission of 
all evidence that is necessary for determining the truth under Article 69(3) of the Statute, although 
this requirement must not displace the obligation of ensuring the accused receives a fair trial. 

122. The Chamber does not agree with the prosecution's concept of a wholly "blended approach" 
because there will be some areas of evidence conceming reparations which it would be 
inappropriate, unfair or inefficient to consider as part of the trial process. The extent to which 
reparations issues are considered during the trial will follow fact-sensitive decisions involving 
careful scrutiny of the proposed areas of evidence and the implications of introducing this material 
at any particular stage. The Trial Chamber may allow such evidence to be given during the trial if 
it is m the interests of individual witnesses or victims, or if it will assist with the efficient disposal 
of issues that may arise for determination. However, the Chamber emphasises that at all times it 
will ensure that this course does not involve any element of prejudgment on the issue of the 
defendant's guilt or innocence, and generally that it does not undermine the defendant's right to a 
fair trial. 

a) Introduction of evidence by victims and questioning of witnesses 

29. Although it is accepted that victims may present and challenge the 

admissibility or relevance of evidence during trial in accordance with the 

jurisprudence of Trial Chamber I, as confirmed by the Appeals Chamber, 

^̂  ICC-01/04-01/06-1119, paragraphs 119-122. 
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there is disagreement as to its interpretation. 

30. Trial Chamber I indicated as regards the right of victims to introduce 

evidence and to challenge its admissibility:^^ 

108. The Trial Chamber considers that the right to introduce evidence during trials before the 
Court is not limited to the parties, not least because the Court has a general right (that is not 
dependent on the cooperation or the consent of the parties) to request the presentation of all 
evidence necessary for the determination of the truth, pursuant to Article 69(3) of the Statute. Rule 
91(3) of the Rules enables participating victims to question witnesses with the leave of the 
Chamber (including experts and the defendant). The Rule does not limit this opportunity to the 
witnesses called by the parties. It follows that victims participating in the proceedings may be 
permitted to tender and examine evidence if in the view of the Chamber it will assist it in the 
determination of the truth, and if in this sense the Court has "requested" the evidence. 
Furthermore, for the reasons set out above, the Chamber will not restrict questioning by victims to 
reparations issues, but instead will allow appropriate questions to be put by victims whenever their 
personal interests are engaged by the evidence under consideration. 

109. As regards the request of the victims' legal representatives to have the opportunity to 
challenge the admissibility or relevance of evidence when their interests are engaged, the right to 
make submissions on matters of evidence is not reserved to the parties, and there is no provision 
within the Rome Statute framework which prohibits the Trial Chamber from ruling on the 
admissibility or relevance of evidence having taken into account the views and concems of the 
victims, in accordance with Articles 68(3) and 69(4) of the Statute. In appropriate circumstances, 
this will be allowed following an application. 

110. The Trial Chamber considers that victims applying to participate should be provided with 
access to the public redacted version of the prosecufion's "summary of presentation of evidence". 
The victims currently participating have been provided with a copy of this document. 

111. Turning to inspection, the Trial Chamber agrees with the prosecution that inspection, as 
provided for in Rules 77 and 78 of the Rules relates only to the prosecution and the defence. 
However, as a matter of general principle, and in order to give effect to the rights accorded to 
victims under Article 68(3) of the Statute, the prosecufion shall, upon request by the victims' legal 
representatives, provide individual victims who have been granted the right to participate with any 
materials within the possession of the prosecution that are relevant to the personal interests of 
victims which the Chamber has permitted to be investigated during the proceedings, and which 
have been identified with precision by the victims in writing. The participating victims should also 
be provided with the public evidence listed in the prosecution's annexes 1 and 2 to its "summary 
of presentation of evidence" subject to a demonstration of relevance to their personal interests as 
stated above. If part of a document in this context is confidential, the document should be made 
available in a suitably redacted form. 

45 31. This approach was approved by the Appeals Chamber: 

93. The Appeals Chamber considers it important to underscore that the right to lead evidence 
pertaining to the guilt or mnocence of the accused and the right to challenge the admissibility or 
relevance of evidence in trial proceedings lies primarily with the parties, namely, the Prosecutor 
and the Defence. The first sentence of article 69 (3) is categorical: 
"[t]he parties may submit evidence relevant to the case, in accordance with article 64." It does not 
say "parties and victims may." The language of article 69 (3) cited above, and article 64 (6) (d) 

"" ICC-01/04-01/06-1119, paragraphs 108-111. 
^̂  ICC-01/04-01/06-1432, paragraphs 93-98. 
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which provides that the Court shall have the authority to "[o]rder the production of evidence in 
addition to that already collected prior to the trial or presented during the trial by the parties" 
clearly envisions that evidence presented during the trial would be presented by the parties. The 
Rome Statute framework contains numerous provisions which support this interpretation such as 
those pertaining to the role assigned specifically to the Prosecutor in, inter alia, investigating the 
crimes, formulating the charges and determining what evidence should be brought in relation to 
the charges (articles 15, 53, 54, 58 and 61 (5) of the Statute). Article 66 (2) of the Statute provides: 
"[t]he onus is on the Prosecutor to prove the guilt of the accused". Presumptively, it is the 
Prosecutor's function to lead evidence of the guilt of the accused. In addition, the regime for 
disclosure contained in rules 76 to 84 of the Rules which sets out the specific obligations of the 
parties in this regard is a further indicator that the scheme is directed towards the parties and not 
vicfims. 

94. However, the Appeals Chamber does not consider these provisions to preclude the possibility 
for victims to lead evidence pertaining to the guilt or innocence of the accused and to challenge the 
admissibility or relevance of evidence during the trial proceedings. 

95. While mindful that the Prosecutor bears the onus of proving the guilt of the accused, it is 
nevertheless clear that "the Court has the authority to request the submission of all evidence that it 
considers necessary for the determination of the truth" (article 69 (3) of the Statute). The fact that 
the onus lies on the Prosecutor cannot be read to exclude the statutory powers of the court, as it is 
the court that "must be convinced of the guilt of the accused beyond reasonable doubt" (article 66 
(3) of the statute). 

96. Indeed, the Statute by virtue of article 68 (3) establishes the right for victim participafion, for 
the first time, in international criminal proceedings. This right may be exercised where the 
personal interests of victims are affected at stages of the proceedings determined to be appropriate 
by the Court and in a manner which is not prejudicial to or inconsistent with the rights of the 
accused and a fair and impartial trial. 

97. To give effect to the spirit and intention of article 68 (3) of the Statute in the context of the trial 
proceedings it must be interpreted so as to make participation by victims meaningful. Evidence to 
be tendered at trial which does not pertain to the guilt or innocence of the accused would most 
likely be considered inadmissible and irrelevant. If victims were generally and under all 
circumstances precluded from tendering evidence relating to the guilt or innocence of the accused 
and from challenging the admissibility or relevance of evidence, their right to participate in the 
trial would potentially become ineffectual. 

98. The framework established by the Trial Chamber, as outlined in paragraph 86 above, is 
premised on an interpretation of article 69 (3), second sentence, read with article 68 (3) and rule 91 
(3) of the Rules, pursuant to which the Chamber, in exercising its competent powers, leaves open 
the possibility for victims to move the Chamber to request the submission of all evidence that it 
considers necessary for the determination of the truth. 

32. On the basis of this Decision by the Appeals Chamber, Trial Chamber II held 

that "making it possible for the Legal Representatives to propose the 

submission of evidence [whether incriminatory or exculpatory] would in fact 

assist [the Trial Chamber] in its implementation of article 69(3) of the Statute, 

and hence in its search for the truth."^^ 

46 

Decision on the Modalities of Victim Participafion at Trial, 22 January 2010, ICC-01/04-01/07-1788-tENG, 
paragraph 82. See also paragraphs 86 to 101. See also ICC-01/04-01/07-1665-Corr, paragraph 82. 
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33. Trial Chamber II recognised that the legal representatives of victims may 

question witnesses, including experts or the accused as "their intervention 

may potentially enable the Chamber to understand some of the matters at 

issue, given their local knowledge and social and cultural background."^^ 

34. The prosecution submits that victims have been granted no more than an 

exceptional right to introduce evidence.̂ « The legal representatives argue that 

this interpretation does not accord with the Rome Statute framework or the 

jurisprudence of the Court.̂ ^ 

35. Trial Chamber I addressed and dismissed the prosecution stance on this 

issue, as follows:̂ ^ 

It is to be observed that the prosecufion in its submissions has misdescribed the effect of the 
decision of the Appeals Chamber, when it submitted that these applications should be dismissed, 
inter alia, because the applicant victims have not demonstrated "exceptional circumstances" in 
order to justify introducing this evidence. The Appeals Chamber did not establish or endorse this 
suggested criterion, and victims do not have to satisfy the Chamber that they come within an 
"exceptional" category in order to tender and examine evidence. 

36. This Chamber agrees that the prosecution has incorrectly interpreted the 

Appeals Chamber Decision. The suggested exceptional circumstances 

criterion has no foundation within the Rome Statute framework, and it would 

artificially and unfairly limit the opportunity for victims to participate.^^ 

37. As described above. Trial Chamber I in the Lubanga case, has required victims 

who wish to participate at any identified stage in the trial to apply in 

"̂•̂  Decision on the Modalities of Victim Participafion at Trial, 22 January 2010, ICC-01/04-01/07-1788-tENG, 
paragraph 75. 
"̂^ Prosecution's Submission on whether the Chamber should adopt or depart from the existing jurisprudence on 
victim's participafion at trial, 4 November 2009, ICC-01/05-01/08-594, paragraphs 11. 
^̂  ICC-01/05-01/08-619, paragraph 27. 
^̂  Decision on the request by victims a/ 0225/06, a/0229/06 and a/0270/07 to express their views and concerns 
in person and to present evidence during the trial, 9 July 2009, ICC-01/04-01/06-2032-Anx, paragraph 21. 
'̂ See also Decision on the Modalities of Victim Participafion at Trial, 3 March 2010, ICC-01/04-01/07-1788-

tENG, paragraph 83. 
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writing.^2 This has worked effectively during that trial, although it has been 

recognised that it may be necessary for the representatives to delay 

submitting applications to ask questions until 7 days before the relevant 

witness testifies, once the extent of the evidence to be given, and the issues, 

are clear. ̂ ^ Nonetheless, even in those circumstances, written submissions 

have been made, identifying the essence of the relevant victim(s) interests in 

the evidence, and the Chamber has been able to make appropriate Decisions. 

This has minimised interruptions to the proceedings and facilitated the 

efficient-running of the trial. 

38. Finally, on the manner of questioning witnesses by the legal representatives. 

Trial Chamber I determined: 

27. Under the scheme of the Statute, questioning by the victims' legal représentatives has 
been linked in the jurisprudence of the Trial and the Appeals Chambers to a broader 
purpose, that of assisting the bench in its pursuit of the truth. The framework establishing 
the rights of victims as regards their participation during trial has been coupled expressly 
with the statutory powers of the Trial Chamber, pursuant to Article 69(3) of the Statute, 
"to request the submission of all evidence that it considers necessary for the 
determination of the truth".'^^ The Appeals Chamber explained that: 

The framework established by the Trial Chamber [...] is premised on an interpretation of 
article 69 (3), second sentence, read with article 68 (3) and rule 91 (3) of the Rules, 
pursuant to which the Chamber, in exercising its competent powers, leaves open the 
possibility for victims to move the Chamber to request the submission of all evidence that 
it considers necessary for the determination of the truth.' 

28. In the judgment of the Trial Chamber, this link (as approved by the Appeals Chamber) 
between the questioning of witnesses by the victims participating in proceedings and the 
power of the Chamber to determine the truth tends to support a presumption in favour of 
a neutral approach to questioning on behalf of victims. Putting the matter generally, they 
are less likely than the parties to need to resort to the more combative techniques of 
"cross-examination". In certain circumstances, however, it may be fully consistent with 
the role of the victims' legal representatives to seek to press, challenge or discredit a 
witness, for example when the views and concerns of a victim conflicts with the evidence 
given by that witness, or when material evidence has not been forthcoming. Under such 
circumstances, it may be appropriate for the victims' legal representatives to use closed, 
leading or challenging questions, if approved by the Chamber. 

^̂  ICC-01/04-01/06-1119, paragraph 103. See also the practice of Trial Chamber II: Directions for the conduct 
of the proceedings and testimony in accordance with rulel40, 1 December 2009, ICC-01/04-01/07-1665-Corr, 
paragraphs 87-88. 
^̂  Transcript of hearing on 28 January 2009, ICC-01/04-01/06-T-110-ENG, page 15, line 2 to page 17, line 13; 
Transcript of hearing on 5 February 2009, ICC-01/04-01/06-T-l 19-ENG, page 1. 
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29. In conclusion, it follows from the object and purpose of questioning by the victims' 
legal representatives that there is a presumption in favour of a neutral form of 
questioning, which may be displaced in favour of a more closed form of questioning, 
along with the use of leading or challenging questions, depending on the issues raised 
and the interests affected. 

30. Otherwise, any attempt to pre-empt the circumstances in which a particular manner 
of questioning is to be conducted will be unhelpful, because the Chamber will need to 
respond on a case-by-case basis. The victims' legal representatives shall bear in mind, 
therefore, the presumption in favour of neutral questioning, unless there is a contrary 
indication from the bench. By way of procedure, if a representative of victims wishes to 
depart from a neutral style of questioning, an oral request should be made to the bench at 
the stage in the examination when this possibility arises.^^ 

39. Trial Chamber II has emphasised that the questions by the legal 

representatives should be neutral but it accepted there may be circumstances 

when other types of questions may be asked: 

91. The Victims' Legal Representatives shall conduct their questioning in a neutral 
manner and avoid leading or closed questions, unless specifically authorised by the 
Chamber to deviate from this rule. If the Victims' Legal Representative is authorised to 
challenge the credibility/accuracy of a witness's testimony, leading, closed as well as 
questions challenging the witness's reliability are allowed, subject to the same limitations 
as outlined in relation to cross-examination.^^ 

40. Although there are slight differences in the formulation of the approach 

adopted respectively by Trial Chambers I and II, the underlying position is 

the same, and this Chamber is persuaded - put generally - that it has been 

demonstrated in both trials as providing an effective means of addressing the 

issue of questioning by representatives of victims, and accordingly it will be 

followed in the present case, unless varied by order of the Chamber. 

b) Access by victims to confidential documents in the record 

41. The parties and participants diverge as to access by victims to the record and 

the documents and filings in the case, and whether the practice of Trial 

54 
Decision on the manner of questioning witnesses by the legal representatives of victims, 16 September 2009, 

ICC-01/04-01/06-2127, paragraphs 27-30. 
^̂  ICC-01/04-01/07-1665-Corr, paragraph 91. 
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Chamber I should be applied to the present case. 

42. The prosecution and the victims' legal representatives rely on Trial Chamber 

I's Decision as to access by victims to the relevant records. However, the 

prosecution submits the "highly exceptional" criterion is to be applied to 

access by victims to confidential filings.̂ ^ The legal representatives argue that 

this interpretation does not accord with the approach of Trial Chamber I, and 

that it would have highly prejudicial consequences for victims' participation 

in the proceedings.^^ 

43. During the pre-trial phase, the Single Judge refused victims access to 

confidential information in the record of the case for the following reasons:̂ « 

103. The Single Judge notes rule 121(10) of the Rules, according to which the record of all 
proceedings before the Pre-Trial Chamber "may be consulted by victims and their legal 
representatives participating in the proceedings pursuant to rules 89 to 91". The Single Judge 
is of the view that legal representatives of victims recognised as participants in the present 
proceedings must gain proper knowledge of the case and prepare themselves for the 
confirmation hearing. Therefore they must be granted access to all public decisions and 
documents contained in the record of the case effective as of the date of their recognition to 
participate in the present proceedings pursuant to rule 121(10) of the Rules, subject to any 
restrictions concerning confidentiality and protection of national security information. The 
right of access to decisions and documents does not extend to those filed on a confidential 
basis or, if applicable, under seal and/or ex parte, (emphasis added) 

44. In contradistinction. Trial Chamber I in the case of The Prosecutor v. Thomas 

Lubanga Dyilo, granted victims access, in defined circumstances, to 

confidential documents or information in the record, subject to relevant 

protective measures:^^ 

106. Due to the fact that confidential filings within the record often contain sensitive 
information related to national security, protection of witnesses and victims, and the 
prosecution's investigafions, the presumpfion will be that the legal representatives of victims 
shall have access only to public filings. However, if confidential filings are of material 
relevance to the personal interests of participating victims, consideration shall be given to 
providing this information to the relevant victim or victims, so long as it will not breach other 
protective measures that need to remain in place. 

^̂  ICC-01/05-01/08-594, paragraphs 12 and 16. 
^̂  ICC-01/05-01/08-619, paragraphs 14-17. 
^̂  ICC-01/05-01/08-320, paragraph 103. 
^̂  ICC-01/04-01/06-1119, paragraphs 106-107. See also paragraphs 110 and 111 cited above. 
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107. In accordance with Rule 92(5) of the Rules, victims or their legal representatives shall be 
notified in a timely manner of all public proceedings and filings before the Court, and, if the 
Chamber determines that a victim's personal interests are materially affected, of any that are 
confidential to the extent that this does not breach other protective measures that need to 
remain in place. This will enable victims to identify the parts of the proceedings which may 
affect their interests. The Trial Chamber reiterates its general approach set out in the Order on 
notification of filings of 19 November 2007 that "the party or participant filing a document 
bears responsibility for determining the appropriate recipients". Accordingly, confidential 
filings which include the names of the legal representatives of the victims on their cover shall 
also be notified to the victims by the Registry, (emphasis added) 

45. Furthermore, Trial Chamber II in the Katanga and Ngudjolo case, in its 22 

January 2010 Decision,^^ adopted a somewhat broader approach: 

The Chamber is of the view that, in order to promote effective participation of victims in the 
trial, the Legal Representatives must be able to consult all of the public and confidential 
decisions and documents in the record of the case, with the exception of any document 
classified as ex parte. [...] 

46. Trial Chamber II seemingly restricted access to evidence in the case to the 

legal representatives alone and not their clients.^^ Trial Chamber I decided 

that the legal representatives were entitled to be present during non-public 

court sessions because they recognised that they should not disclose to their 

clients, or anyone else not authorised, any of the information that is covered 

by protective measures ordered by the Chamber.^^ 

47. This Chamber is persuaded that in order to facilitate full participation by 

victims, it is in the interests of justice that those who have been granted leave 

to participate are afforded access to the confidential material in the case, 

relevant to their views and concerns. However, given the obligation of the 

Court to protect those affected by it activities, it is necessary that this 

opportunity is subject to the restriction that necessary protective measures or 

the security of individuals or organisations will not be adversely affected.^^ 

Therefore, in order to guarantee the effective expression of the views and 

^̂  lCC-01/04-01/07-1788-tENG, paragraph 121. 
^̂  ICC-01/04-01/07-1788-tENG, paragraph 123. 

ICC-01/04-01/06-2340, paragraph 38, 11 March 2010, Decision on the defence applicafion to exclude certain 
representatives of victims from the Chamber during the non-public evidence of various defence witnesses. 
^̂  ICC-01/04-01/07-1788-tENG, paragraph 121. 
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concerns of participating victims, they are, through their legal representatives, 

to be notified in a timely manner of public and confidential filings whenever 

the Trial Chamber has resolved that their interests are engaged. In order to 

make this approach effective, the parties and participating victims are to 

inform the Chamber whenever confidential filings may engage the interests of 

particular participating victims. The legal representatives are not to 

communicate confidential information to their clients, or anyone else who is 

not authorised to receive it, without the permission of the Chamber. 

48. In a further joint submission, the legal representatives of victims currently 

participating in this case have requested the notification of certain documents 

in order to prepare for trial.̂ ^ They request notification, as soon as possible, of: 

a) the redacted version of the standard application forms of their clients, as 

notified to the prosecution and the defence for the purposes of Rule 89 of the 

Rules; b) the non-redacted version of the Second Amended Document 

containing the charges (filing 594-Conf-Exp-AnxA); c) the Prosecution 

Summary of its presentation of evidence and related documents (filings 592-

AnxA, 595-Conf-Exp-AnxA and B)̂ ;̂ the d) Updated Consolidated Version of 

the In-Depth Analysis Chart of Incriminatory Evidence (filings 781-Conf-Exp-

AnxA and previous versions thereof); and e) the prosecution's witness 

statements, and attached documents and materials, if any, to be used at trial.̂ ^ 

49. In the Lubanga case, the victims' legal representatives received full disclosure 

of witness statements and also the confidential version of the Summary of 

Presentation of Evidence.^^ Given the immediacy of the commencement of 

trial, and the need for victims to prepare for their participation therein, the 

"̂̂  Joint Submissions by the Legal Representatives of Victims on matters which require determination prior to 
trial with Confidential Ex parte Legal Representatives only Annex A, 10 June 2010, ICC-01/05-01/08-791. 

The updated version of the summary of presentation of evidence is contained in filing 669 of 15 January 
2010. 
^̂  ICC-01/05-01/08-791, paragraph 8. 
^̂  Transcript of Hearing on 22 January 2009, ICC-01/04-01/06-T-105-ENG-ET WT, page 43, line 1 to page 44, 
line 18. 
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Chamber considers that the victims' legal representatives in this case should 

receive the above documents, in the redacted form provided to the defence as 

the case may be, no later than 16.00 on 8 July 2010. 

c) Contact with individuals with dual status 

50. There is disagreement as regards some, albeit limited, aspects of participation 

by individuals with dual status. The prosecution argues that Trial Chamber 

III should depart from the practice of Trial Chamber I in the Lubanga case, in 

which it was determined that contact between a dual status victim and one of 

the parties or another participant is to be through the VWU, and, moreover, 

the other parties and participants are not to be notified when this occurs. In 

the present case, the prosecution suggests that direct contact by the 

prosecution should be permitted without the intervention of the VWU .̂ « 

51. The legal representatives submit the VWU should continue to act as the 

intermediary and facilitator of these meetings, thereby ensuring the 

protection of dual status victims.^^ 

52. In its 18 January 2008 Decision, Trial Chamber I in the Lubanga case addressed 

the status of participating victims in the following way:^° 

132. The Trial Chamber rejects the submission of the defence that victims appearing before 
the Court in person should be treated automatically as witnesses. Whether or not victims 
appearing before the Court have the status of witnesses will depend on whether they are called 
as witnesses during the proceedings. 

133. Furthermore, the Chamber is satisfied that the victims of crimes are often able to give 
direct evidence about the alleged offences, and as a result a general ban on their participation 
in the proceedings if they may be called as witnesses would be contrary to the aim and 
purpose of Article 68(3) of the Statute and the Chamber's obligation to establish the truth. 

134. However, when the Trial Chamber considers an application by victims who have this 
dual status, it will establish whether the participation by a victim who is also a witness may 

' ' ICC-01/05-01/08-594, paragraph 15. 
^̂  ICC-01/05-01/08-619, paragraph 9. 
°̂ ICC-01/04-01/06-1119, paragraphs 132-135. 
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adversely affect the rights of the defence at a particular stage in the case. The Trial Chamber 
will take into consideration the modalities of participation by victims with dual status, the 
need for their participation and the rights of the accused to a fair and expeditious trial. 

135. The Registry's Victims and Witnesses Unit alerted the Chamber to the fact that it is not 
always aware of the dual status of a witness as victim who applied to participate m the 
proceedings or was allowed to participate, and that the lack of information may impact 
adversely on the protection of such victim-witness. It is self-evident that the Victims and 
Witnesses Unit should be assisted in providing protection to victims and witnesses by the 
other organs of the Court, so long as this does not conflict with their other functions and 
obligations. It is necessary, therefore, for careful consideration to be given to sharing 
mformation with the Victims and Witnesses Unit on matters conceming protection, including 
providing information on any victims who have dual status. 

53. As regards contact between a party and dual status witnesses. Trial Chamber 

I ruled as follows: ^̂  

59. The Chamber approves the following, as agreed by the parties and participants: 

a. When a party wishes to contact an individual with dual status, it shall provide 
notice of this to the legal representative, when it is aware the person has legal 
representation; 

b. If a person with dual status requests to contact the parties or participants, the VWU 
will facilitate the contact, which will not be revealed to other parties and participants. 

60. When in situations of urgency, in order to preserve or collect evidence, the prosecution or 
the defence does not contact the legal representative as set out in paragraph 59(a) above, the 
party who has contacted the individual shall as soon as possible thereafter inform the legal 
representative, and where applicable disclose any relevant material. 

54. This Chamber is unpersuaded by the suggestion of the prosecution that it 

should depart from this approach, and particularly by the contention that the 

prosecution is best-placed to control its contact with dual status individuals. 

Instead, it is necessary for this important and sensitive work to be undertaken 

by a body that is entirely neutral as regards the issues in the case. The VWU is 

the relevant disinterested body of the Court, which works under the 

Registrar, and it has been entrusted by the Rome Statute framework with the 

principal responsibility for the protection of witnesses and victims. ̂ ^ 

Consequently, this Chamber will adopt the approach of Trial Chamber I in 

the Lubanga case as regards victims with dual status. 

'̂ Decision on certain practicalities regarding individuals who have the dual status of witness and victim, 5 June 
2008, ICC-01/04-01/06-1379, paragraphs 59-60. 
^̂  ICC-01/04-01/06-1379, paragraph 45. 
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d) Disclosure of applications of dual status individuals 

55. The defence submits that all the applications for participation by dual status 

victims should be treated as prior witness statements ("declaration 

préalables"), to be disclosed to the defence in accordance with Rule 76 of the 

Rules, regardless of whether they contain material of relevance for the 

defence under Rule 11 of the Rules or Article 67(2) of the Statute.^^ 

56. The legal representatives argue that the applications for participation in 

possession of the prosecution do not automatically fall under Rule 76 of the 

Rules, unless appropriate protective measures have been put in place.̂ ^ 

57. The prosecution for its part contends that it is not obliged to disclose 

application forms under the "normal disclosure mode". The prosecution 

contends that in the present case, both parties have the same level of access to 

the application forms, and thus the prosecution is not in possession or control 

of additional information. Moreover, the defence is said to be aware of the 

identities of all the victims who are to be called as prosecution witnesses. The 

prosecution thus proposes that it will simply highlight for the defence those 

applications that relate to dual status victims. Thereafter, if the defence seeks 

further information, including non-redacted versions of the application forms, 

the issue should be resolved by the Chamber.^^ 

58. The following observations of Trial Chamber I in the Lubanga case are relevant 

to this issue :̂ ^ 

^̂  ICC-01/05-01/08-620-Corr, paragraphs 89-93. 
"̂^ ICC-01/05-01/08-657, paragraph 31. 
^̂  ICC-01/05-01/08-661, paragraph 33. 
^̂  Decision on the defence application for disclosure of victims applications, 21 January 2009, ICC-01/04-
01/06-1637, paragraphs 11-13. 
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11. The critical tension revealed by this application is between the right of victims to 
appropriate protective measures and the right of the accused to a fair trial, and, in the 
particular context of this application, to the exculpatory material in the possession of the 
prosecution and the VPRS. Whilst the Chamber will ensure that Thomas Lubanga Dyilo's fair-
trial rights are fully protected, establishing the most appropriate means of implementing those 
rights must take into account the position and rights of the participating victims who are also 
witnesses. 

12. In all the circumstances, balancing and applying these [...] principles, the regime 
established by this Chamber and the Appeals Chamber to effect disclosure and resolve related 
issues must be followed for those individuals who have dual status. The prosecution has 
indicated that it treats this group of witnesses in the same way as all other witnesses in the 
case, particularly as it has in its possession the non-redacted versions of the application forms, 
together with - it is to be inferred - any supporting documents. It has further indicated that 
these applications, in its view, should be considered in the same way as statements of the 
witnesses, and that they are covered by Rule 76(1) of the Rules. Therefore, the prosecution is 
in a position to disclose all exculpatory material relevant to this application, and it is the body 
which is subject to positive disclosure obligations. 

13. Accordingly, in the view of the Chamber, the prosecution must apply the same approach to 
this material as it does to any other exculpatory material in its possession. The only caveat is 
that prior to disclosure of information relevant to these particular witnesses who hold dual 
status, the views of their individual representatives must be sought, and if objections to 
disclosure are raised, the matter should be brought immediately to the attention of the 
Chamber by way of a filing, for determination. It is inappropriate to order the Registry to re­
classify the applications of the victims as described in paragraph 8 above. For the reasons set 
out hitherto this issue is properly resolved by applying the approach to disclosure which has 
been outlined in this Decision, (emphasis added) 

59. The Chamber considers that this approach is persuasive: it is for the 

prosecution to determine for dual status victims whether the application 

forms and accompanying documents should be disclosed pursuant to Article 

67(2) of the Statute and Rule 11 of the Rules. Therefore, the Chamber endorses 

the approach of Trial Chamber I, but given the prosecution and the defence 

are presently in possession of identical material in this category, this approach 

is to be applied in the future if the prosecution is provided with relevant 

information that is withheld from the defence. 

60. It is for the defence to make any necessary applications to the Chamber for 

additional disclosure, and for the prosecution to ensure that hereafter it fulfils 

its disclosure obligations under the Rome Statute framework. 

e) Anonymous victims 

61. The prosecution submits that in light of the approach of Trial Chamber I in 
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the Lubanga case, anonymous victims should only be able to participate in trial 

proceedings on an exceptional basis.^^ 

62. The defence argues that the approach of Trial Chamber I should not be 

followed in the present case, particularly given the serious concerns that are 

said to have arisen at trial in the Lubanga case as to the role of intermediaries, 

which may influence the process of filing applications for participation. The 

defence thus contends that anonymous victims should only be authorised to 

participate "passively" in the trial proceedings, without the right to receive 

notification of filings or information about the hearings in the case. ̂ « The 

defence argues that their active participation is contrary to the Court's 

statutory provisions and the applicable law under Article 21(3) of the 

Statute.^^ Moreover, the defence suggests that Rule 81(4) of the Rules does not 

authorise redactions to victims' identities once the trial has commenced.«^ The 

defence submits that Rule 81(4) of the Rules should be interpreted in 

accordance with the principles of necessity and proportionality, and in the 

result less restrictive protective measures should be adopted. The defence 

argues that if adequate protective measures are in place, it is inappropriate to 

redact victims' identities.«^ Finally, the defence suggests that participation by 

anonymous victims will prejudice the integrity of the trial.«^ 

63. The victims' legal representatives argue the Chamber should adopt the 

relevant practice established in the Lubanga case, in the sense that decisions 

revealing the identities of participating victims are dependent on the extent 

and circumstances of their participation.«^ 

''̂  ICC-01/05-01/08-594, paragraph 12. 
^̂  ICC-01/05-01/08-620-Corr, paragraphs 73-88. 
^̂  ICC-0l/05-01/08-620-Corr, paragraphs 76 and 87. 
^̂  ICC-01/05-01/08-620-Corr, paragraph 82. 
'̂ ICC-01/05-01/08-620-Corr, paragraph 83. 

^̂  ICC-01/05-01/08-620-Corr, paragraph 85. 
^̂  ICC-01/05-01/08-657, paragraph 26. 

No. ICC-01/05-01/08 29/44 12 July 2010 



64. The legal representatives argue that Rule 81(4) of the Rules applies to 

evidence and not to the applications for participation. They highlight the 

consistent approach of various Chambers of the Court on this issue, stressing 

that these documents per se are not evidence.«^ It is suggested that none of the 

legal texts of the Court distinguish between "active" and "passive" 

participation by victims, and that a distinction of this kind would be contrary 

to the Statute.«^ 

65. In its 18 January 2008 Decision,«^ Trial Chamber I in the Lubanga case decided 

that: 

130. [...] the Trial Chamber rejects the submissions of the parties that anonymous victims 
should never be permitted to participate in the proceedings. Although the Trial Chamber 
recognizes that it is preferable that the identities of victims are disclosed in full to the parties, 
the Chamber is also conscious of the particularly vulnerable position of many of these victims, 
who live in an area of ongoing conflict where it is difficult to ensure their safety. 

131. However, the Trial Chamber is of the view that extreme care must be exercised before 
permitting the participation of anonymous victims, particularly in relation to the rights of the 
accused. While the safety and security of victims is a central responsibility of the Court, their 
participation in the proceedings cannot be allowed to undermine the fundamental guarantee of 
a fair trial. The greater the extent and the significance of the proposed participation, the more 
likely it will be that the Chamber will require the victim to identify himself or herself 
Accordingly, when resolving a request for anonymity by a victim who has applied to 
participate, the Chamber will scrutinise carefully the precise circumstances and the potential 
prejudice to the parties and other participants. Given the Chamber will always know the 
victim's true identity, it will be well placed to assess the extent and the impact of the prejudice 
whenever this arises, and to determine whether steps that fall short of revealing the victim's 
identity can sufficiently mitigate the prejudice. 

66. The Single Judge during the pre-trial phase in the present case, in his Decision 

of 12 December 2008, ruled in similar terms :«̂  

99. [...] no differentiation is made between victims whose identity is known to the Defence 
and those for whom anonymity has been granted by the Chamber. A differentiation in 
participatory rights should not be to the detriment of those requesting protective measures. As 
explained above, anonymous victims are not to be perceived as a party to the proceedings and 
do not assume the role of the accuser. Therefore, the Single Judge deems is appropriate to take 
a systematic approach when determining the participatory rights of recognised victims. 

^̂  ICC-01/05-01/08-657, paragraph 28. 
^̂  ICC-01/05-01/08-657, paragraph 29. 
^̂  ICC-01/04-01/06-1119, paragraphs 130-131. 
^̂  ICC-01/05-01/08-320, paragraph 99. 
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67. Trial Chamber II did "not rule out the possibility of anonymous victims 

participating in the proceedings." However, it required that any victim who is 

called to testify "must relinquish their anonymity."«« 

68. The Chamber is of the view that discrete, fact-sensitive decisions are to be 

taken in this context, bearing in mind the rights of the accused and the 

legitimate need for protective measures for participating victims. The 

Chamber is unpersuaded by the defence argument on Rule 81(4) of the Rules: 

this provision relates to confidential information disclosed by the prosecution 

that is potentially relevant to the trial proceedings, and therefore it does not, 

in any general sense, cover victims' applications. The notable exception to this 

approach relates to those applications from dual status victims, a category 

that has been addressed separately in this Decision. 

69. Although there are slight differences in the formulation of the approach 

adopted respectively by Trial Chambers I and II, the underlying position is 

the same, and this Chamber is persuaded - put generally - that it has been 

demonstrated as providing an effective means of addressing the issue of 

anonymous victims. This approach will, therefore, apply mutatis mutandis in 

the present trial, unless varied by order of the Chamber. 

f) Protective measures 

70. Trial Chamber I in the Lubanga case dealt with protective measures for 

participating victims as follows:«^ 

126. In order to make an informed decision on individual protective measures for 
each applicant, the Trial Chamber seeks the assistance of the Victims and Witnesses 
Unit in order to assess the individual risk that each participating victim faces. The 

ICC-01/04-01/07-1788-tENG, paragraph 93. See also paragraph 92. 
^̂  Corrigendum to "Decision on the applications by victims to participate in the proceedings", 13 January 2009, 
ICC-01/04-01/06-1556-Corr-Anxl, paragraphs 126-133. 
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