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Trial Chamber I (“Trial Chamber” or “Chamber”) of the International Criminal

Court (“Court” or “ICC”), in the case of The Prosecutor v. Thomas Lubanga Dyilo,

(“Lubanga case”) delivers the following Decision on Intermediaries:

1.

i

Background and submissions

The role of the intermediaries used by the Office of the Prosecutor
(“prosecution” or “OTP”) has increasingly become a focus of scrutiny since the
commencement of the Lubanga trial, leading to the application by the defence

for disclosure of their identities. The submissions of the parties have evolved

with the evidence in the case, and in this Decision the Chamber addresses the

up-to-date representations made on each side, rather than engaging in a
wholesale analysis of their earlier submissions. Nonetheless, it has been
necessary to explore the history to this issue in detail, setting out aspects of its

evolution.

1. History

Overview of the intermediaries

2.

The prosecution has used seven intermediaries, to contact approximately half
of the witnesses it has called to give evidence against the accused in this trial
(“incriminating evidence”), namely intermediary REDACTED DRC-OTP-
WWWW-0031, REDACTED, intermediary DRC-OTP-WWWW-0081,
REDACTED, intermediary DRC-OTP-WWWW-0143, REDACTED
REDACTED, intermediary DRC-OTP-WWWW-0254, REDACTED,
intermediary DRC-OTP-WWWW-0290, REDACTED, intermediary DRC-OTP-
WWWW-0316, REDACTED, and intermediary DRC-OTP-WWWW-0321,
REDACTED.! Of these the defence is aware of the identities and the roles of

! A comprehensive chart of individuals de facto carrying out intermediary functions, including prosecution staff,
was provided by the prosecution in an email communication to the Legal Adviser to the Trial Division on 12
February 2010. ‘
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intermediary 316 (REDACTED) and intermediary 321 (REDACTED), in the
circumstances set out below, and the defence is also aware of the identity of

REDACTED intermediary 31 (REDACTED), REDACTED,? REDACTED.?

3. Overall, the Chamber has been informed that 23 individuals or organisations
contacted or introduced potential incriminating witnesses or individuals whose
evidence falls within Article 67(2) of the Rome Statute (“Statute”) or Rule 77 of
the Rules of Procedure and Evidence (“Rules”). Of these intermediaries, 143
(REDACTED), 321 (REDACTED) and 316 (REDACTED) have been involved
with the highest number of trial witnesses (REDACTED); REDACTED
intermediary 31 (REDACTED), intermediaries 254 (REDACTED), 81
(REDACTED), 290 (REDACTED) and REDACTED. Most, although not all, of
the intermediaries who contacted trial witnesses also contacted individuals
whose evidence falls within Article 67(2) of the Statute or Rule 77 of the Rules
(e.g. intermediary 143 (REDACTED) contacted REDACTED individuals and
intermediary 316 (REDACTED) contacted REDACTED individuals in this latter

category).*

4. One individual (DRC-OTP-WWWW-0178)5 who provided material under
Rule 77 of the Rules was contacted by intermediaries 143 (REDACTED) and
intermediary 316 (REDACTED). Prosecution witness 157 (REDACTED) had

contact with two intermediaries (viz. REDACTED intermediary 31

% Transcript of hearing on 24 June 2009, ICC-01/04-T-198-CONF-ENG ET; Transcript of hearing on 25 June
2009, ICC-01/04-01/06-T-199-CONF-ENG ET; Transcript of hearing on 26 June 2009, ICC-01/04-01/06-T-
200-CONF-ENG CT; Transcript of hearing on 30 June 2009, ICC-01/04-01/06-T-201-CONF-ENG CT;
Transcript of hearing on 2 July 2009, ICC-01/04-01/06-T-202-CONF-ENG ET.

3 Transcript of hearing on 2 July 2009, ICC-01/04-01/06-T-202-CONF-ENG ET, page 80, lines 10 — 18; page
80, line 25 to page 82, line 2 and page 82, line 22 to page 84, line 4.

* See footnote 1 and paragraph 32 of this Decision. Of the REDACTED individuals contacted by intermediary
316, REDACTED were later considered as “potential Court witnesses”, see Decision on Disclosure Issues,
Responsibilities for Protective Measures and other Procedural Matters, 24 April 2008, ICC-01/04-01/06-1295-
Conf-Exp; Annex 1 on Decision issuing a confidential and public redacted version of “Decision on Disclosure
Issues, Responsibilities for Protective Measures and other Procedural Matters”, 8 May 2008, ICC-01/04-01/06-
1311-Conf-Anx1; Preliminary and Final Decisions on the group of potential court witnesses, 25 June 2009,
1CC-01/04-01/06-1986-Conf-Exp, confidential and public versions issued on 9 July 2009, ICC-01/04-01/06-
2033.

3 This individual is also known as DRC-OTP-WWWW-0253.
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(REDACTED) and intermediary 321 (REDACTED)).

5. Three intermediaries whose particular positions have been raised with the

Chamber, as considered hereafter are:

i) Intermediary 123 (REDACTED), who is not listed on any of the charts
provided by the prosecution on the position of intermediaries, contacted
an unspecified number of witnesses who either provided exculpatory
information (Article 67(2) of the Statute) or who were material to defence

preparation (Rule 77 of the Rules) in the context of the Katanga case.®

ii) Intermediary 154 (REDACTED), contacted three witnesses who either
provided exculpatory information (Article 67(2) of the Statute) or who

were material to defence preparation (Rule 77 of the Rules).

iii)  Intermediary 290 (REDACTED), who was involved in the initial contact
with witness DRC-OTP-WWWW-0016, REDACTED (“prosecution
witness 16 (REDACTED)”) (who testified before the Court between 9 and
12 June 2009).

The Chamber’s original position on disclosure
6. Following the referral of the case to Trial Chamber I on the confirmation of the
charges, and during the ensuing pre-trial preparatory stage, the Chamber’s core
approach was that disclosure of the identities of the intermediaries was -
unnecessary because this information was irrelevant to the issues in the case, as
known at that stage. Whilst the Chamber underlined the presumption that
evidence will be served in a non-redacted form, it recognised that if particular

material requires protection (for instance, if people or organisations may be

8 Transcript of hearing on 14 October 2009, ICC-01/04-01/06-T-215-EXP-ENG ET, page 5, lines 6-10; page 6,
lines 6 — 15. ‘
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placed at risk if their identities become known) and if the statement or
document, in its redacted form, is sufficiently comprehensible for the purposes

of dealing with trial issues, then the relevant identities may be disguised.”

The relevant chronology, focussing particularly on intermediaries 316 (REDACTED) and
321 (REDACTED)

7. Evidence demonstrating the potential for the use of intermediaries by the
prosecution to be a live issue in the case emerged at an early stage. During the
evidence of the prosecution’s first witness on 28 January 2009, witness DRC-
OTP-WWWW-0298, REDACTED (“prosecution witness 298 (REDACTED)"),
initially testified that he and his friends were coming home from school when
armed UPC soldiers took them to a military training camp.s Thereafter, when
giving evidence about the circumstances of this recruitment, the witness said
that in light of the oath he had taken to tell the truth before the Court, the
questioning was causing him problems.® After the lunch break, the witness
testified that what he had said that morning did not come from him but from
someone else.? When questioned abbut his earlier testimony — that he had been
taken by UPC soldiers on his way home from school — he said that it was not
true.n He said, “they taught me that over three and a half years. I don't like it.
I would like to speak my mind as I swore before God and before everyone.”:
The witness stated that he had gone to an NGO that helped troubled children,
and that he and his friends had been promised clothing and other things, and
had been given their addresses and IDs.» He was asked by the prosecution if

he went to a training camp, and he replied, “I didn’t go. They taught me those

7 See, for example, Decision on the application to disclose the identity of intermediary 143, 19 November 2009,
ICC-01/04-01/06-2190-Conf-Exp, paragraphs 3, 4 and 7 — 9. Otherwise, a comprehensive sample of the
Decisions dealing with the non-disclosure of the identities of intermediaries is set out in Annex A to this
Decision.

8 Transcript of hearing on 28 January 2009, ICC-01/04-01/06-T-110-CONF-ENG CT, page 28, line 9 to page
29, line 5 and page 32, line 16 to page 33, line 25.

? ICC-01/04-01/06-T-110-CONF-ENG CT, page 35, line 19 to page 36, line 14.

9 1CC-01/04-01/06-T-110-CONF-ENG CT, page 40, line 10.

1 1CC-01/04-01/06-T-110-CONF-ENG CT, page 41, lines 17 — 22.

2 1CC-01/04-01/06-T-110-CONF-ENG CT, page 40, lines 11 — 12.

13 1CC-01/04-01/06-T-110-CONF-ENG CT, page 40, lines 15 — 19.
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things. They really deprived me. I couldn’t follow my mind. I told myself I
would do what I wanted, but in coming here I told myself that I would say

what I know to be the truth.”

8. At this stage.in his evidence, the prosecution requested a break,’s and when
the Court resumed prosecution counsel sought time to investigate the security

of, and protective measures for, this witness.!s

9. When he recommenced his testimony two weeks later (10 February 2009), the
witness said that he would tell the truth,?” and he testified extensively about the
two occasions when he was abducted into the UPC army, and the time he spent
in UPC training camps and on the battlefield. He indicated that he met
intermediary 321 (REDACTED), REDACTED.®® He also mentioned that when
he was in REDACTED, there were people who asked intermediary 321
(REDACTED) to look for him." | |

10. In summary, therefore, the witness’s final position was that his original
account, including that given at the very outset of his testimony, was the truth
and that he had not been persuaded to tell lies. Additionally, although he
referred to intermediary 321 (REDACTED), he did not suggest that the latter

had acted against the interests of justice.

11. Witness DRC-OTP-WWWW-0299, REDACTED (“prosecution witness 299
(REDACTED)"), gave evidence on 9 February 2009 that involved reference to

4 1CC-01/04-01/06-T-110-CONF-ENG CT, page 40, lines 20 — 24.

'3 ICC-01/04-01/06-T-110-CONF-ENG CT, page 41, lines 6 — 12.

' [CC-01/04-01/06-T-110-CONF-ENG CT, page 42, line 18 to page 43, line 22.

"Transcript of hearing on 10 February 2009, ICC-01/04-01/06-T-123-CONF-ENG CT, page 4, line 1.

'* JCC-01/04-01/06-T-123-CONF-ENG CT, page 58, line 19 to page 59, line 15.

¥ Transcript of hearing on 11 February 2009, ICC-01/04-01/06-T- 124-CONF-ENG CT, page 34, lines 12 — 13.
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intermediary 321 (REDACTED), but he did not voice any criticisms of him or

suggest that other intermediaries had acted against the interests of justice.?0

12. On 23 February 2009, witness DRC-OTP-WWWW-0213, REDACTED
(“prosecution witness 213 (REDACTED)”) was called, and he gave evidence
about REDACTED.? Significantly, the witness stated “REDACTED.””?

13. On 27 February 2009, witness DRC-OTP-WWWW-0008, REDACTED,
(“prosecution witness 08 (REDACTED)”). gave evidence that REDACTED
intermediary 31 (REDACTED).% He did not voice any criticisms of him.

14. Witness DRC-OTP-WWWW-0011, REDACTED (“prosecution witness 11
(REDACTED)”), gave evidence on 4 March 2009, in which he mentioned
REDACTED intermediary 31 (REDACTED), but hé did not voice any criticisms
of him or suggest that any other intermediaries had acted against the interests

of justice.”

15. On 5 March 2009, the Chamber addressed the issue of disclosure of
intermediaries generally, and the position of intermediary 143 (REDACTED) in
particular. This was during an ex parte status conference when the position of
all those who had assisted child soldiers to fill out victims” application forms or
Who generally effected introductions to the investigators from the OTP was
addressed.? The prosecution, at the Chamber’s request,” produced a chart in

which the witness numbers for each former child soldier were listed against

20 Transcript of hearing on 9 February 2009, ICC-01/04-01/06-T-122-CONF-ENG CT, page 22, line 8 to page
23, line 3.

*! Transcript of hearing on 23 February 2009, ICC-01/04-01/06-T-133-CONF-ENG CT, page 48, line 9 to page
49, line 1.

22 1CC-01/04-01/06-T-133-CONF-ENG CT, page 49, lines 1 — 4.

2 Transcript of hearing on 27 February 2009, ICC-01/04-01/06-T-138-CONF-ENG CT, page 10, lines 2 — 14.

2 1CC-01/04-01/06-T-138-CONF-ENG CT, page 10, line 2 to page 14, line 14.

% Transcript of hearing on 4 March 2009, ICC-01/04-01/06-T-142-CONF-ENG CT, page 11, lines 5 — 23.

2% Transcript of hearing on 5 March 2009, ICC-01/04-01/06-T-143-CONF-EXP-ENG CT, page 1, lines 13 — 24.
77 ICC-01/04-01/06-T-143-CONF-EXP-ENG CT, page 8, line 4 to page 9, line 16.
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those who assisted them, whilst maintaining their anonymity. The chart was

provided to the defence.?

16. The Chamber dealt with the twin issues then raised, as follows:

[...] the Defence explained that they wished to explore the possibility that certain
people have participated in preparing false evidence for alleged former child soldiers,
and in this case that [143] helped the witness to invent a false story or a false identity,
or both. However, Maitre Mabille indicated that currently she is not able to give the
Court more details on this suggestion save that she supplied the Bench with part of
the interview of Witness 11 on the 19th of January, 2008.2

[..]

In all the circumstances, no evidential basis has been put before the court to support
the suggestion or a line of questioning that [143] or others had set about securing
false evidence from children which, self-evidently, could be Article 67(2) exculpatory
material. On the material given to the Chamber during counsel's submissions, this
remains an insufficiently founded allegation which the Defence has indicated it
wishes to explore further having been given this person's identity. The Chamber has
a clear duty to protect those at risk on account of the activities of the court (see Article
68(1)). And the Bench would need to be provided with a sustainable basis justifying
this line of qﬁestioning before contemplating issuing an order that the Prosecution is
to reveal the identity of someone who may be exposed to risk once their name is
revealed. A desire to pursue a speculative line of questioning is insufficient. Instead,
the Chamber needs to be shown that the questions have a proper foundation.
Therefore, the rights of the accused are not infringed if disclosure is withheld of
material that would put [143] at risk of harm if the information is sought solely for
the purposes of developing a line of questions that are based on mere supposition.
Given the risks to this individual, in our judgement this conclusion is proportionate
and necessary.®

17. Thereafter, on 20 March 2009 witness DRC-OTP-WWWW-0294, REDACTED
(“prosecution witness 294 (REDACTED)”), gave evidence that he met
intermediary 321 (REDACTED) during the demobilisation process when
intermediary 321 (REDACTED) used to arrive with REDACTED.®! He said
that intermediary 321 (REDACTED) worked with REDACTED intermediary 31
(REDACTED),* and that intermediary 321 (REDACTED) helped him when

2 1CC-01/04-01/06-2190-Conf-Exp, paragraph 8.

% Transcript of hearing on 13 March 2009, ICC-01/04-01/06-T-146-CONF-EXP-ENG ET, page 3, lines 11 —
18.

0 [CC-01/04-01/06-T-146-CONF-EXP-ENG ET, page 6, line 19 to page 7, line 13.

3! Transcript of hearing on 20 March 2009, ICC-01/04-01/06-T-152-CONF-ENG CT, page 42, line 18 to page
43, line 6.

32 ICC-01/04-01/06-T-152-CONF-ENG CT, page 42, lines 22 — 25.
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REDACTED intermediary 31 (REDACTED) left.*®* REDACTED intermediary 31
(REDACTED) told the witness that if he had a problem he could contact
intermediary 321 (REDACTED).* From time to time the witness spent the night
at the residence of intermediary 321 (REDACTED), and sometimes
intermediary 321 (REDACTED) gave him money.*

18. On 24 March 2009, witness DRC-OTP-WWWW-0293, REDACTED
(“prosecution witness 293 (REDACTED)”), the mother of prosecution witness
294 (REDACTED) gave evidence that REDACTED.” %

19. On 1 April 2009, the prosecution in an ex parte hearing accepted that references
to the name “REDACTED”, intermediary 321 (REDACTED), should no longer
be redacted from document REDACTED (which is a handwritten statement

that is relevant to prosecution witness 298 (REDACTED)).*”

20. Witness DRC-OTP-WWWW-0157, REDACTED (“prosecution witness 157
(REDACTED)”), gave evidence on 9 June 2009, in which he stated that
REDACTED.?® He did not voice any criticisms of REDACTED intermediary 31
(REDACTED) or suggest that any of the intermediaries had acted against the

interests of justice.®

21. Witness DRC-OTP-WWWW-0015, REDACTED (“prosecution witness 15
(REDACTED)”),* commenced his evidence on 16 June 2009, when he made
allegations against the intermediary 316 (REDACTED). He stated as follows:

33 1CC-01/04-01/06-T-152-CONF-ENG CT, page 43, line 18.

3 ICC-01/04-01/06-T-152-CONF-ENG CT, page 43, lines 21 — 23.

3 ICC-01/04-01/06-T-152-CONF-ENG CT, page 43, line 18 to page 44, line 5.

3 Transcript of hearing on 24 March 2009, ICC-01/04-01/06-T-153-CONF-ENG CT, page 53, line 13 to page
54, line 4.

37 Transcript of hearing on 1 April 2009, ICC-01/04-01/06-T-161-CONF-EXP-ENG ET, page 12, lines 6 — 10.

3 Transcript of hearing on 9 June 2009, ICC-01/04-01/06-T-188-CONF-ENG CT, page 72, line 17 to page 74,
line 24.

¥ 1CC-01/04-01/06-T-188-CONF-ENG CT, page 72, line 22 to page 77, line 10.

%0 Initially, this witness had stated to the prosecution that his name was REDACTED: DRC-OTP-0127-0074.
This statements were entered into evidence with reference EVD-OTP-00319 on 17 March 2010; Transcript of
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I'd like to say the following before I give my identity. I wanted to say the following.
My coming here -- the purpose of this statement is to say everything that I lived
through during that period. I came here to denounce certain things, certain
irregularities, and also to denounce the crooks who tried to work against the OTP's
investigation. They first tried to weaken the investigation carried out by the MONUC
and now they're fighting against the OTP, and that is why I came here. When I
arrived here, your Honours, I would like to ask that I be allowed to speak slowly and
in detail to explain why I've come here and why I left where I came from.#

[...]

Well, before I give you my name I would like to ask you to allow me to denounce the
situation that occurred. I wanted to say the following. I met the intermediary from
the OTP, the investigator, and that man - I believe I can give his name - his name was
REDACTED. I met him in REDACTED -

[...]

My name is REDACTED. This is contrary to the statement given to the OTP and
that's why I wanted to make the statement and explain why I came here. That's why I
met the OTP's intermediary who told me the following. He said, You have to change
your name, you have to change your identity. Don't give the true story that took
place; in other words, there was a story that they were telling to the witnesses. And I
say that they're crooks. Why is it that I say that they're crooks and swindlers? Well,
instead of letting me tell the true story of what took place and instead of letting me
describe all of the events that I lived through, they are inventing statements in order
to manipulate the investigation. They began doing that --%

22. Shortly after these statements were made (at the beginning of the witness’s
testimony), his evidence was adjourned so that a fresh statement could be
taken. # After the witness confirmed that his original statement was
fundamentally inaccurate and he stated that “they’re doing that to get rich”,%

the Presiding Judge observed:

Ms. Samson, in light of that intervention by the witness, namely, that the statement
that has been provided to the Court is fundamentally inaccurate, we should not
embark upon his evidence as some kind of voyage of discovery before this Court,
finding out what it is now said the truth is. A further statement needs to be taken
from this witness, setting out what he now says is the real position. And a decision
can be taken at that stage as to whether or not he is to be called by the Prosecution, by

hearing on 17 March 2010, ICC-01-04/01-06-T-264-CONF-ENG ET, page 28, line 24 to page 29, line 14 and
age 39, lines 19 — 22.
! Transcript of hearing on 16 June 2009, ICC-01/04-01/06-T-192-CONF-ENG CT, page 4 line 19 to page 5,

line 3.

2 [CC-01/04-01/06-T-192-CONF-ENG CT, page 5, lines 15 — 19.

“ 1CC-01/04-01/06-T-192-CONF-ENG CT, page 6, lines 7 — 18.

* ICC-01/04-01/06-T-192-CONF-ENG ET, page 7, lines 10— 11.

# ICC-01/04-01/06-T-192-CONF-ENG CT, page 6, line 24 to page 7, line 4.
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the Defence, or by the Court. But [...] if it is now said that his original statement is
[...] not to be relied on, then the true position needs to be established before he gives
evidence.%

23. Given the evidence set out above, since 16 June 2009 the defence has been
aware of the identity of intermediary 316 (REDACTED). On 23 June 2009, the
Chamber ordered the re-disclosure of the statements or interview records
relevant to him, with the redactions to his name lifted.# On 26 June 2009 the
prosecution indicated that it would provide the defence with information
concerning connections between intermediary 316 (REDACTED) and the trial

- witnesses by 29 June 2009.#8 The Chamber was informed on 29 June 2009 that
intermediary 316 (REDACTED) introduced one trial witness, witness DRC-
OTP-WWWW-0038, REDACTED (“prosecution witness 38 (REDACTED)”) to
the prosecution and arranged his travel for his interview with the prosecution
in-March 2006.% As a result, prosecution witness 38 (REDACTED), who
testified on 30 January and 3 February 2009, was re-interviewed by the
prosecution in the presence of the defence on 17 and 18 September 2009.% The
prosecution informed the Chamber on 10 July 2009 that intermediary 316
(REDACTED) had contacts with potential court witnesses 5 and 20.%! The
transcript of the interview of intermediary 316 (REDACTED) was disclosed to

the defence with interim rédactions on 17 November 2009.52

24. REDACTED.® REDACTED.* REDACTED.* REDACTED.% REDACTED ¥
REDACTED,* REDACTED.%

% 1CC-01/04-01/06-T-192-CONF-ENG CT, page 7, lines 6 — 15.

T Transcript of hearing on 23 June 2009, ICC-01/04-01/06-T-196-CONF-ENG ET, page 70, line 19 to page 71,

line 8.

“ 1CC-01/04-01/06-T-200-CONF-ENG ET, page 27, lines 12 — 20.

* Email communication from the prosecution to the Legal Adviser of the Trial Division on 29 June 2009.

% DRC-OTP-0215-0019.

3! Email communication from the prosecution to the Legal Adviser of the Trial Division on 10 July 2009;
Preliminary and Final Decisions on the group of potential court witnesses, 25 June 2009, ICC-01/04-01/06-
1986-Conf-Exp; Redacted version of “Preliminary and Final Decisions on the group of potential court
witnesses”, 9 July 2009, ICC-01/04-01/06-2033-Conf-Anx1 and ICC-01/04-01/06-2033-Anx2.

32 Email communication from the prosecution to the Legal Adviser of the Trial Division on 15 February 2010.
See also Decision on the communication of P-316’s statement, 17 December 2009, ICC-01/04-01/07-1728-Red.

% ICC-01/04-01/06-T-202-CONF-ENG ET, page 80, lines 10 — 18 and page 82, line 22 to page 83, line 8.

% ICC-01/04-01/06-T-202-CONF-ENG ET, page 80, lines 19 — 24.
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25. When the defence case commenced on 27 January 2010 the situation evolved

yet further. Maitre Mabille opened the defence case on this issue as follows:

First of all, the Defence intend to prove to the Chamber that many of the
Prosecution's witnesses came before the Court and testified knowing that they would
be giving inaccurate information to the Court. The Defence also intend to show that
some of this false testimony was fabricated with the assistance of intermediaries who
collaborated with the Office of the Prosecutor. With leave, I will remind you that this
trial began a year ago, and the statements made by the first witness were as follows:
"The statements that I made before did not come of my own free will. They are
statements from another person. I was taught these statements for three-and-a-half
years. I don't like this. I would like to tell my version as I swore I would before
everyone."

In response to the extremely specific question from the Presiding Judge, and I will
remind you of this question, I quote, "This morning you told the Court that you had
gone home after school and some soldiers from the UPC abducted you, you and your
friends. This story that you have told us, is it [true] or false?" The witness answered,
"It is false.”

Even though this witness recanted, this initial statement by the first witness
confirmed the investigations done by the Defence regarding the possibility that
certain Prosecution witnesses had been manipulated so that they would give false
testimony. And I would even go so far as to say that the hearings in which we heard
from the Prosecution witnesses, and also thanks to the investigation done by the
‘Defence, this assumption has been confirmed even more.

Today, the Defence intend to provide the Chamber with the results of our inquiries,
in particular, we intend to demonstrate that all the individuals who were presented
as child soldiers, as well as their parents in some cases, deliberately lied before this
Court. The Defence intend to show that six of them were never child soldiers. The
seventh lied about his age and the conditions in which he enrolled and the eighth
never belonged to the UPC.

Furthermore, the Defence intends to show that the witnesses were encouraged to lie
on a number of very specific points. In particular, their name, the names of their
parents. The schools that they said that they had attended, and this was done so it
would be more difficult to verify the information relating to them. They were
encouraged to lie about their age and the fact that, allegedly, they belonged to an
armed group so as to qualify for the charges against Mr Lubanga. The fact that their
parents were dead, where in actual fact they apparently are still alive, the fact that
they were subjected to cruel treatment, and that they were abducted, and this was
done to make their accounts even more dramatic. They were also asked to claim that
they could not read and that they did not remember specific details so as to make any
possible verifications or comparisons extremely sensitive and extremely difficult to
carry out. In our view, this situation is of the most grave concern.

%3 ICC-01/04-01/06-T-202-CONF-ENG ET, page 82, line 17 to page 84, line 4..

36 1CC-01/04-01/06-T-202-CONF-ENG ET, page 80, line 25 to page 82, line 2.

37 ICC-01/04-01/06-T-201-CONF-ENG CT, page 72, lines 11 — 13 and page 74, lines 9 — 12.
% 1CC-01/04-01/06-T-201-CONF-ENG CT, page 73, lines 3 — 4 and page 74, lines 9 — 16.
%% 1CC-01/04-01/06-T-202-CONF-ENG ET, page 76, lines. 14 — 22. ‘
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The Defence intend to begin its case by hearing from witnesses who will show that
this false testimony was indeed fabricated. In particular, the Defence will call the
parents and friends of these so-called child soldiers, representatives of various
schools, as well as people who themselves took part at a particular point in this
process of fabricating false testimony.

And for the Defence I would say that the demonstration of this fraudulous process of
preparing false testimony affects not just the evidence relating to child soldiers, but
also this demonstration will lead us to ask significant questions about the credibility
of all the testimony that has been heard before this Court. ¢

26. Witness DRC-D01-WWWW-0003, Joseph Maki Dhera (“defence witness 03
(Joseph Maki Dhera)”), commenced his evidence on 2 February 2010, which
was largely focused on events concerning REDACTED, REDACTED. He was
asked about intermediary 321 (REDACTED),®? whom he said he knew very
well. Intermediary 321 (REDACTED) arrived in their area about 5 years before
to recruit children.®® He took children from the streets, saying that they were
going to load sand into lorries.® The witness heard that intermediary 321
(REDACTED) had said that there was an NGO which was going to help the
children who had dropped out of school; they were going to be given
apprenticeships, taught trades or helped to attend school.® The organisation

was REDACTED.%

27. The witness went to REDACTED; this was organised by intermediary 321
(REDACTED). They first travelled to REDACTED with him, and then went on
to REDACTED although they Ileft intermediary 321 (REDACTED)
behind. “REDACTED.% Intermediary 321 (REDACTED) had said to the witness
that in REDACTED “you must ask the child to accept that he was a child

% Transcript of hearing on 27 January 2010, ICC-01/04-01/06-T-236-CONF-ENG ET, page 20, line 19 to page
22, line 18.

8! Transcript of hearing on 2 February 2010, ICC-01/04-01/06-T-239-CONF-ENG ET, page 12, line 15 to page
13, line 10.

62 1CC-01/04-01/06-T-239-CONF-ENG ET, page 16, lines 13 — 14.

8 ICC-01/04-01/06-T-239-CONF-ENG ET, page 22, lines 24 — 25.

5 1CC-01/04-01/06-T-239-CONF-ENG ET, page 23, lines 2 — 4.

8 ICC-01/04-01/06-T-239-CONF-ENG ET, page 23, lines 9 — 15.

56 1CC-01/04-01/06-T-239-CONF-ENG ET, page 24, line 4.

§7 ICC-01/04-01/06-T-239-CONF-ENG ET, page 24, line 19 to page 25, line 12.

% 1CC-01/04-01/06-T-239-CONF-ENG ET, page 25, lines 24 - 25.
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soldier, and you must say that the child’s mother is deceased. With a view to
getting money, you need to use all the means at your disposal.”®® The witness
said that if intermediary 321 (REDACTED) had not told him what to say, he
would not have gone to REDACTED.” Intermediary 321 (REDACTED) and
another man provided the money for the trip.” He said that he was given a
false name — REDACTED - by officials of the ICC: the name was concocted l;y
intermediary 321 (REDACTED); he said this “was a falsehood perpetrated by
them”.”? The name, REDACTED, is the name of REDACTED, but this name had
been “reserved” for him (viz. the witness).” In addition to intermediary 321
(REDACTED), the witness said that REDACTED knew he was using this false

name.’*

28. The witness said of intermediary 321 (REDACTED):

REDACTED did not have any secrets. When he arrived at the family, he explained to
everyone. He talked about money. He told them that they would be given money. He
said that the child had to claim to have served as a child soldier in order to get
money. He went all over the town recruiting children, and he would tell you what
you had to say. He told the children to claim that they had served as child soldiers,
but I knew that the child had never been a child soldier.”

29. In REDACTED he met and spoke with certain individuals: REDACTED. He
mentioned REDACTED.” He said that many of those he spoke with knew he
was lying: it was a plan that “we” had agreed on and “we” were told what to
say. He said that REDACTED knew he was lying, because he heard the witness
speaking to REDACTED.” The Chamber notes that the defence has indicated its

interest in the testimony of prosecution witness REDACTED as being relevant

% 1CC-01/04-01/06-T-239-CONF-ENG ET, page 31, lines 19 — 22.

7 [CC-01/04-01/06-T-239-CONF-ENG ET, page 34, lines 2 — 4.

' ICC-01/04-01/06-T-239-CONF-ENG ET, page 36, lines 12 — 14.

72 ICC-01/04-01/06-T-239-CONF-ENG ET, page 51, lines 18 — 23.

> ICC-01/04-01/06-T-239-CONF-ENG ET, page 52, lines 1 — 9.

™ ICC-01/04-01/06-T-239-CONF-ENG ET, page 53, lines 14 — 20.

5 ICC-01/04-01/06-T-239-CONF-ENG ET, page 34, lines 7 — 12.

76 ICC-01/04-01/06-T-239-CONF-ENG ET, page 34, line 15 to page 35, line 17.
7 ICC-01/04-01/06-T-239-CONF-ENG ET, page 36, line 19 to page 37, line 7.
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to its theory that witnesses were induced to give false testimony by third

parties.”

30. The Chamber sent the following instruction to the prosecution by email on 3

February 2010:7

Following the reference to an intermediary in court yesterday, the Chamber wishes to
receive comprehensive information on all the intermediaries. To this end, a
preliminary schedule was prepared. As you will see, the information needs to
completed. The prosecution is requested to complete it to include all relevant
information, including on individuals who may not be referred to as intermediaries,
but who have fulfilled this role by “facilitating” contact with (potential) witnesses
(...), regardless of whether they were mentioned in court. If they were referred to in
court or in disclosed documents, full references should be supplied.

31. The deadline was subsequently extended to 10 February 2010.% The
prosecution provided two Excel tables setting out this information to the
Chamber on 10 February 2010.% Thereafter, the Chamber requested some
amendments and additional information, and revised versions of the tables

were provided to the Chamber by the prosecution on 12 February 2010.2

32. The Chamber notes that there are some differences and discrepancies between
the two tables provided by the prosecution on 12 February 2010 (one table
follows the numerical order of witnesses and the other lists the witness
contacted intermediary by intermediary). The latter table does not include all

the information provided in the former. REDACTED # REDACTED.%

"8 Requéte de la Défense aux fins de comparution du Témoin DRC-OTP-WWWW-0297 en qualité de témoin de
la Cour, ICC-01/04-01/06-2307-Conf, paragraphs 6 and 7.

7 Email communication from a Legal Officer of the Trial Division to the prosecution on 3 February 2010.

% Email communication from a Legal Officer of the Trial Division to the prosecution on 8 February 2010.

8! Email communication from the prosecution to a Legal Officer of the Trial Division on 10 February 2010.

%2 Email communication from the prosecution to a Legal Officer of the Trial Division on 12 February 2010.

8 Victims and Witnesses Unit’s report on intermediary DRC-OTP-WWWW-0143, 6 May 2010, ICC-01/04-
01/06-2422-Conf-Exp.

8 Witness DRC-OTP-WWWW-0175 is listed in the 12 February 2010 chart as having been contacted by
intermediary 316 and Witness DRC-OTP-WWWW-0177 is listed as having been contacted by intermediary
" REDACTED.
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33. On 2 February 2010, the prosecution set out its position in an'email to the
Chamber as to whether the name of intermediary 321 (REDACTED) could be

made public. The matter was put as follows:

REDACTED
REDACTED

REDACTED.#

34. On 8 February 2010, the Chamber substantively addressed the necessity for a
review of the prosecution’s obligations vis-a-vis disclosure. The matter was

expressed thus:

We are concerned as to the issue of disclosure in relation to intermediaries in the case,
and we wish at the moment simply to put principally the Defence and the
Prosecution on notice that we would like in the very near future to address the issue
of whether there has been sufficient disclosure to the Defence, given the evidence that
we have heard thus far as part of the Defence case. ’

The Defence should know that we have asked the Prosecution to provide us with up-
to-date information as to the position as regards intermediaries and including the
extent of disclosure thus far. Once we have received that information that I anticipate
has been fairly labour-intensive in terms of its preparation, once we've received it, we
will set a timetable for consideration of the issue.

Could you, please, on both sides, consider in principle what you now say is the
position as regards the Prosecution's disclosure obligations given the way in which
the case has been presented for the Defence and, most particularly, the evidence
that's been called so far. We don't require submissions now, obviously, but later this
week it is likely that we will ask for assistance orally on that issue.

It is likely that we will want to deal with this by way of submissions in Court rather
than by filings so that the matter can be disposed of rapidly. So it's simply to put you
all on notice that this is something that we are going to want to address later in the
week 56

35. The material witnesses called by the defence who mention intermediary 321
(REDACTED) were, first, defence witness 03 (Joseph Maki Dhera) (2 February
2010) (see his evidence summarised above), who was asked by intermediary

321 (REDACTED) to accompany REDACTED in order to meet with people

% Email communication from the prosecution to a Legal Officer of the Trial Division on 2 February 2010.
8 Transcript of hearing on 8 February 2010, ICC-01/04-01/06-T-240-CONF-ENG-ET, page 2, lines 3 — 22.
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from the ICC¥ Intermediary 321 (REDACTED) told the witness that he must
ask REDACTED to tell the investigators in REDACTED that he was a child
soldier and that his mother was deceased.®®* The witness told prosecution
investigators that REDACTED was his child and that REDACTED had been a
child soldier, even though REDACTED was not his child and had never been a
child soldier.® In exchange, intermediary 321 (REDACTED) promised the
witness money and a house, and said that the ICC would be there to help him.%
The witness said that he lied to the investigators because “I merely wanted to

have some money.”s!

36. Second, witness DRC-D01-WWWW-0004, Claude Ndjango Nyeke (defence
witness 04 (Claude Ndjango Nyeke)”), stated in evidence commencing on 9
February 2010, that he met intermediary 321 REDACTED.% intermediary 321
(REDACTED) asked him how much money he was making from his
REDACTED work and told him that if he agreed to say that he had been a child
soldier, he could earn money and would be able to obtain training in any
profession he chose.”® Defence witness 04 (Claude Ndjango Nyeke) testified
that intermediary 321 (REDACTED) told him and a number of other young
people that they would be meeting with officials and that they must tell these
officials that they were child soldiers and that Thomas Lubanga had forcibly
enlisted them into the army.* Intermediary 321 (REDACTED) knew that none
of these young people had been child soldiers, but he assigned some of them
false names, told them to lie about their ages, and told them to talk to the

officials about the battles in which they should claim to have fought.* The

¥7 1CC-01/04-01/06-T-240-CONF-ENG ET, page 19, lines 1 - 5 and page 22, lines 19 — 21,

8 1CC-01/04-01/06-T-239-CONF-ENG ET, page 31, lines 19 — 21.

% 1CC-01/04-01/06-T-239-CONF-ENG ET, page 26, lines 8 — 13 and page 47, lines 19 - 23.

% [CC-01/04-01/06-T-240-CONF-ENG ET, page 22, lines 5 — 18 and page 25, lines 11 — 12.

' ICC-01/04-01/06-T-239-CONF-ENG ET, page 32, lines 12 — 14.

*>Transcript of hearing on 9 February 2010, ICC-01/04-01/06-T-242-CONF-ENG ET, page 6, lines 3 — 6;
Transcript of hearing on 11 February 2010, ICC-01/04-01/06-T-245-CONF-ENG ET, page 5, lines 12 — 17.

% ICC-01/04-01/06-T-245-CONF-ENG ET, page 11, line 25 to page 12, line 15; ICC-01/04-01/06-T-242-
CONF-ENG ET, page 7, lines 2 — 4.

% 1CC-01/04-01/06-T-242-CONF-ENG ET, page 7, lines 5 — 19.

% I1CC-01/04-01/06-T-242-CONF-ENG ET, page 6, line 22 to page 7, line 1 and page 21, line 9 to page 22, line
8.
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witness said that intermediary 321 (REDACTED) gave him a false name and
that REDACTED obtained a student identity card in this false name; everything

else on the card, including the witness’s age and place of birth, was also false.?

37. On 10 February 2010 the Chamber was informed that on 9 February 2010 the
prosecution had disclosed to the defence an interview with intermediary 321
(REDACTED) of some 60 pages in length that had been conducted on 21 and 22
January 2010. It was summarised as reflecting questions which the OTP
investigator asked intermediary 321 (REDACTED) about the REDACTED
individuals he put in touch with the prosecution.” The Chamber indicated that
what had once been unsubstantiated allegations about the behaviour of the
intermediaries was now supported by evidence, although the judges had not
formed any conclusions on that evidence.? In those changed circumstances, the
judges sought assistance on various issues concerning the intermediaries. First,
given that intermediary 321 (REDACTED) had been interviewed recently, was
the prosecution contemplating interviewing all of those who had been involved
with the alleged former child soldiers who had testified during the
prosecution’s evidence, and if so, the timing of the proposed interviews and the
disclosure regime for the statements taken in consequence.® Second, the
Chamber indicated that it required a “cast-iron guarantee” from the
prosecution that the latter was wholly satisfied that in the new evidential
circumstances, it had completely reviewed all of the materials relevant to the
intermediaries, and that the prosecution’s disclosure obligations had been
discharged.!® Third, whether the identity of the intermediaries should remain

confidential in light of the recent allegations and the emerging defence case.!

% Transcript of hearing on 10 February 2010, ICC-01/04-01/06-T-243-CONF-ENG ET, page 14, lines 4 — 7;
ICC-01/04-01/06-T-245-CONF-ENG ET, page 57, lines 21 — 22 and page 58, lines 8 — 18.

7 ICC-01/04-01/06-T-243-CONF ET, page 1, line 13 to page 3, line 13.

% 1CC-01/04-01/06-T-243-CONF ET, page 5, lines 3 — 13.

% ICC-01/04-01/06-T-243-CONF ET, page 5, line 17 to page 6, line 9.

1% 1CC-01/04-01/06-T-243-CONF ET, page 6, lines 10 - 18.

191 [CC-01/04-01/06-T-243-CONF ET, page 9, lines 9 — 19.

No. ICC-01/04-01/06 19/61 31 May 2010



Fourth, whether the prosecution intended to call the intermediaries, and if so,

when.!® The prosecution was given time to respond.

38. Turning to intermediary 316 (REDACTED), witness DRC-D01-WWWW-0016,
REDACTED (“defence witness 16 (REDACTED)"), testified (commencing on 8
March 2010) that he had never been a child soldier but that he met extensively
with intermediary 316 (REDACTED) in order to plan false statements
concerning his own alleged enrolment by Thomas Lubanga in the UPC’s armed
forces, as well as the enrolment of other children he knew.!® These
preparations included intermediary 316 (REDACTED) teaching the witness the
names of certain army members.!* The witness alleged that whilst he was
being interviewed by OTP investigators in Kampala, intermediary 316
(REDACTED) was responsible for taking him to and from the interviews.!® He
and intermediary 316 (REDACTED) also stayed in the same hotel in Kampala,
and every night after his interviews, intermediary 316 (REDACTED) told the
witness what questions would be asked of him the next day and instructed him
on how to answer.'% In the mornings before the interviews, intermediary 316
(REDACTED) would refresh the witness’s memory concerning the lies he was
to tell in that day’s interview.'” When asked why he agreed to lie to
investigators, the witness responded that intermediary 316 (REDACTED) gave
him money.!® The witness also testified that intermediary 316 (REDACTED)
drafted a fake threatening letter, falsely signing it in Dieudonné Mbuna’s name,
and told the witness to give the letter to an investigator so that ICC officials

would help him to move out of REDACTED.%”

192 [CC-01/04-01/06-T-243-CONF ET, page 6, line 19 to page 8, line 3.

193 Transcript of hearing on 8 March 2010, ICC-01/04-01/06-T-256-CONF-ENG ET, page 12, line 2 to page 14,
line 17.

1% 1CC-01/04-01/06-T-256-CONF-ENG ET, page 15, line 22 to page 16, line 8.

195 1CC-01/04-01/06-T-256-CONF-ENG ET, page 27, lines 17 — 20.

1% Transcript of hearing on 10 March 2010, ICC-01/04-01/06-T-258- CONF-ENG CT, page 12, lines 7 - 13.

7 1CC-01/04-01/06-T-256-CONF-ENG ET, page 28, lines 8 — 11.

1% 1CC-01/04-01/06-T-256-CONF-ENG ET, page 16, lines 9 — 16.

19 Transcript of hearing on 9 March 2010, ICC-01/04-01/06-T-257-CONF-ENG ET, page 29, line 21 to page
32, line 13.
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39. Prosecution witness 15 (REDACTED), was recalled on 18 March 2010. A
further statement had been taken from him (in the presence of the defence)
between 18 and 30 June 2009. © He testified that intermediary 316
(REDACTED) instructed him to lie about his true identity and the identity of
his family in order to make it very difficult for the Prosecutor to be able to
conduct investigations into his origins and past.!! He confirmed that his
statement to the OTP investigators in 2005 contains some lies.’? In the
mornings before he met with the investigators, the witness would first meet
with intermediary 316 (REDACTED), who told him everything that he was
supposed to say; intermediary 316 (REDACTED) gave the witness the general
idea and the witness was allowed to add a few details.!® REDACTED."* The
witness read a newspaper account, and he had to repeat the things that he had
read in the newspaper to the investigator.!’> The witness testified that during a
meeting with OTP investigator REDACTED in a hotel room in Kampala in
2005, he was alone for a while on the balcony with intermediary 316
(REDACTED), who spoke to him in Lingala and told him that he should only
talk to the investigator about the things that he had read beforehand in a
document prepared by intermediary 316 (REDACTED).1¢ The witness testified
that there were other intermediaries who were in touch with witnesses, and

that these intermediaries knew each other and collaborated.’” REDACTED.118

The relevant chronology, focussing particularly on intermediaries 143 (REDACTED) and
290 (REDACTED)

110 ERN DRC-OTP-0213-0023 to 0048.

"! Transcript of hearing on 18 March 2010, ICC-01/04-01/06-T-265-CONF-Red-ENG ET, page 22, lines 15 —
25.

12 1CC-01/04-01/06-T-264-CONF-ENG ET, page 30, lines 7 — 9.

13 1CC-01/04-01/06-T-264-CONF-ENG ET, page 32, lines 14 — 18.

114 1CC-01/04-01/06-T-265-CONF-Red-ENG ET, page 9, lines 5 — 12.

115 1CC-01/04-01/06-T-265-CONF-Red-ENG ET, page 9, lines 12 — 14.

116 1CC-01/04-01/06-T-265-CONF-Red-ENG ET, page 4, line 9 to page 5, line 24.

"7 1CC-01/04-01/06-T-265-CONFE-Red-ENG ET, page 51, lines 23 — 25.

18 1CC-01/04-01/06-T-265-CONF-Red-ENG ET, page 36, lines 20 — 22.
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40. On 18 November 2009, the Chamber issued its Decision on the application to
disclose the identity of intermediary 143 (REDACTED), following the joint
application from the defence teams in the Katanga and Ngudjolo trial before
Trial Chamber II.20 Having resolved the issue as regards the procedure to be
followed under Regulation 42 of the Regulations of the Court, the Chamber
addressed the position of intermediary 143 (REDACTED):

31. Turning to the facts of this application, it is submitted that 143 plays a very
important role for the prosecutiori [...] and it may be difficult to find a replacement
for this or future investigations. Additionally, the Chamber has been told that
disclosing his identity will have very considerable consequences for him:
REDACTED. For the purposes of the Lubanga trial it is not necessary to disclose his
identity at present: no basis has been identified for concluding that his identity is
relevant to any issue in the case, and, moreover, disclosure will prejudice the
prosecution’s further and ongoing investigations. It has been unnecessary in those
circumstances for the Chamber to make a decision on the security risks to 143 if his
identity is disclosed (see paragraph 12 above). Therefore, the Chamber does not
propose to vary its original orders.

32. It is for Trial Chamber II to decide, inter alia, whether, within the context of the
circumstances of the Katanga trial, it must order the prosecution to disclose his
identity (given the usé of the word "must" in Rule 81(2) of the Rules). If that is the
result, Trial Chamber I will review its existing orders, as necessary. It is imperative
that any relevant order by Trial Chamber II is brought immediately to the attention of
Trial Chamber I by the prosecution, and vice-versa.1?!

41. However, given the history since 18 November 2009 set out above, on 15
March 2010 the Chamber indicated that the defence was entitled to know the
names of certain intermediaries, and including that of intermediary 143
(REDACTED), although full reasons for this were to be provided in due
course.!2 The prosecution was requested to evaluate the protective measures
for intermediary 143 (REDACTED), to liaise with the VWU and to inform the

Chamber when the assessment will be ready.!?

19 1CC-01/04-01/06-2190-Conf-Exp.

120 Requéte de la Défense de Mathieu Ngudjolo aux fins d'obtenir la levée d'expurgation de l'identité de
I'intermédiaire du Buredau du Procureur dans les éléments de preuve liés au témoin 267, 5 October 2009, ICC-
01/04-01/06-2149; Defence Observations following the "Décision complénientaire sur la situation du témoin
267" (ICC-01/04-01/07-1483-Red2), 6 October 2009, ICC-01/04-01/06-2150.

121 [CC-01/04-01/06-2190-Conf-Exp, paragraphs 31 and 32.

122 Transcript of hearing on 15 March 2010, ICC-01/04-01/06-T-261-CONF-ENG ET, page 6, line 18 to page 7,
line 8.

'3 [CC-01/04-01/06-T-261-CONF-ENG ET, page 34, line 16 to page 35, line 13.
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42. The VWU provided its assessment informally to the Chamber on 4 May 2010
(it was filed thereafter, following the Chamber’s email instruction, on 6 May
2010).7* In essence the VWU has concluded that because intermediary 143
(REDACTED) provided substantial assistance to the prosecution in the process
of obtaining witness statements — that have been reflected in evidence before
Trial Chambers I and II - REDACTED. Wholly inappropriately, the VWU
suggests that the “formal approval” of the Registrar will be sought before an
order of the Trial Chamber in this context is implemented. The Chamber
observes, first, any order for disclosure will be directed at the Prosecutor and
not the VWU, and, second, the Registrar has no power to gainsay a judicial
order. It is wrong, therefore, to suggest that implementation of the order of
Trial Chamber I is dependent on the Registrar’s approval, formal or otherwise.
The Registrar is to be informed, but it is not for her to “approve” a judicial

order.

43. It is necessary to set out certain relevant, albeit disparate, pieces of evidence
relevant to intermediary 143 (REDACTED) together. Prosecution witness 07
(REDACTED)” and prosecution witness 08 (REDACTED)* were both called
'by the prosecution as former child soldiers in February and March 2009; their
evidence contains discrepancies and is, at least to an extent, contradicted by
REDACTED, witness DRC-D01-WWWW-0012, REDACTED (“defence witness
12 (REDACTED)” who testified in February 2010. REDACTED.
REDACTED, ! REDACTED.'” The defence has indicated that in re-interviews

12* Email communication from the Victims and Witnesses Unit to the Legal Adviser of the Trial Division on 4
May 2010; Victims and Witnesses Unit's report on intermediary DRC-OTP-WWWW-0143, 6 May 2010, ICC-
01/04-01/06-2422-Conf-Exp.

125 Transcript of hearing on 13 March 2009, ICC-01/04-01/06-T-148-CONF-ENG CT; Transcript of hearing on
17 March 2009, ICC-01/04-01/06-T-149-CONF-ENG-ET; Transcript of hearing on 18 March 2009, ICC-01/04-
01/06-T-150-ENG-WT.

16 Transcript of hearing on 25 February 2009, ICC-01/04-01/06-T-135-CONF-ENG ET; Transcript of hearing
on 26 February 2009, ICC-01/04-01/06-T-137-CONF-ENG ET; Transcript of hearing on 27 February 2009,
ICC-01/04-01/06-T-138-CONF-ENG ET.

127 1CC-01/04-01/06-T-248-CONF-ENG ET, page 41, lines 4 — 16.

2 Transcript of hearing on 17 February 2010, ICC-01/04-01/06-T-248-CONF-ENG ET, page 39, lines 7 — 16.
' Transcript of hearing on 13 March 2009, ICC-01/04-01/06-T-148-CONF-ENG-ET, page 59, lines 20 — 23.
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conducted by the prosecution in January 2010, further discrepancies came to

light — for instance, REDACTED.'¥®

44. Witness DRC-OTP-WWWW-0010, REDACTED (“prosecution witness 10
(REDACTED)”) was also called by the prosecution as an alleged former child
soldier.! Critically, she maintains that she was recruited as a soldier for the
first time when REDACTED, 22 whereas witness DRC-DO1-WWWW-0005,
REDACTED, (“defence witness 05 (REDACTED)”) and witness DRC-D01-
WWWW-0006, REDACTED (“defence witness 06 (REDACTED)”)
REDACTED.' This is directly relevant to the charges against the accused of
conscripting, enlisting and using child soldiers because there may be a
difference between someone who is forcibly abducted by UPC soldiers having
never served as a soldier previously, on the one hand, and someone who enlists
voluntarily following earlier military service, on the other. The defence relies on
further discrepancies, and notes that prosecution witness 10 (REDACTED)
provided information to the prosecution in re-interviews conducted after the
conclusion of her testimony that contradicts parts of her testimony before the

Court.™

45. Prosecution witness 213 (REDACTED) gave evidence, having been called by
the prosecution, that he was enlisted by the UPC en route home from school
(REDACTED). ™ He said he was enlisted in the UPC on three separate
occasions.’® Defence witness DRC-D01-WWWW-0002 (REDACTED) (“defence

130 Requéte de la Défense aux fins de Dépot de documents, 5 May 2010, ICC-01/04-01/06-2417-Conf,
Paragraphs 9 and 10, with references to transcripts and statements.

3! Transcript of hearing on 5 March 2009, ICC-01/04-01/06-T-144-CONF-ENG ET; Transcript of hearing on 6
March 2009, ICC-01/04-01/06-T-145-CONF-ENG ET.

132 [CC-01/04-01/06-T-144-CONF-ENG ET, page 18, lines 6 — 21 ; ICC-01/04-01/06-T-145-ENG WT, page 52,
lines 15 — 25.

133 Transcript of hearing on 15 March 2010, ICC-01/04-01/06-T-261-CONF-ENG-ET, page 17, lines 16 — 24;
ICC-01/04-01/06-T-254-Red-ENG-WT, page 52, line 21 to page 53, line 1 and page 62, line 19 to page 63, line
1.

13% [CC-01/04-01/06-2417-Conf, paragraphs 14 and 15, with references to transcripts and statements.

135 Transcript of hearing on 23 February 2009, ICC-01/04-01/06-T-132-CONF-ENG CT, page 6, line 24 to page
7, line 7 and page 9, line 20 to page 10, line 15.

136 Transcript of hearing on 20 February 2009, ICC-01/04-01/06-T-132-CONF-ENG CT, page 9, lines 18-19.
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witness 02 (REDACTED)”), who maintained he was REDACTED,' testified
that REDACTED did not leave home during the entire period between 1995
and 2003. **® Defence witness 02 (REDACTED) set out that in 2007,
REDACTED.™® REDACTED,* REDACTED. !

46. REDACTED.*2 REDACTED.

47. Prosecution witness 11 (REDACTED) referred in evidence to REDACTED
intermediary 31 (REDACTED), ¥ although he did not make any adverse
suggestions about him; REDACTED.* As with some of the other witnesses
mentioned above, the defence submitted that information provided by
prosecution witnesses 07 (REDACTED), 08 (REDACTED) and 10 (REDACTED)
during re-interviews conducted by the prosecution after completion of their
testimony contradicts their testimony before the Court, for example in relation
to prosecution witness 11 (REDACTED)’s school history, the places where he

lived and the relatives with whom he lived..14

48. The consequence of this evidence relating to intermediary 143 (REDACTED) is

discussed later in this Decision.

49. Intermediary 290 (REDACTED), as set out above, has been included in the
schedule of intermediaries, or others, who have had contact with relevant

individuals (as provided to the Chamber by the prosecution on 12 February

37 Transcript of hearing on 27 January 2010, ICC-01/04-01/06-T-236-CONF-ENG ET, page 28, lines 15 — 23.
138 [CC-01/04-01/06-T-236-CONF-ENG ET, page 31, line 16 to page 32, line 1 and page 34, lines 20 — 23.

139 [CC-01/04-01/06-T-236-ENG W, page 36, line 12 to page 40, line 17.

10 Transcript of hearing on 28 January 2010, ICC-01/04-01/06-T-237-CONF-ENG CT, page 28, lines 17 — 19.
141 [CC-01/04-01/06-T-237-CONF-ENG CT, page 40, line 10 to page 41, line 9.

12 Transcript of hearing on 24 June 2009, ICC-01/04-01/06-T-198-Red-ENG WT; Transcript of hearing on 25
June 2009 ICC-01/04-01/06-T-199-CONF-ENG CT; Transcript of hearing on 26 June 2009, ICC-01/04-01/06-
T-200-CONF-ENG CT; Transcript of hearing on 30 June 2009, ICC-01/04-01/06-T-201-Red-ENG WT;
Transcript of hearing on 2 July 2009, ICC-01/04-01/06-T-202-ENG WT.

'3 Transcript of hearing on 4 March 2009, ICC-01/04-01/06-T-142-CONF-ENG CT, page 11, lines 5 — 23.

14 1CC-01/04-01/06-T-142-CONF-ENG-ET, page 12, line 1 to page 16, line 1.

15 ICC-01/04-01/06-2417-Conf, paragraphs 16-18, with references to transcripts and statements.
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2010). He was involved in the initial contact with prosecution witness 16

(REDACTED), who testified before the Court between 9 and 12 June 2009.146

50. Intermediary 290 (REDACTED) is a REDACTED former prosecution
witness.'¥ The Prosecutor withdrew his name from its list of trial witnesses on
13 February 2008.148 As his evidence included potentially exculpatory material,
and his identity could not be disclosed to the defence, the prosecution
identified alternative evidence and disclosed a summary of the potentially
exculpatory or Rule 77 material. ¥* The Chamber subsequently included
intermediary 290 (REDACTED) in the group of “potential court witnesses”
analysed in the “Decision on Disclosure Issues, Responsibilities for Protective °
Measures and other Procedural Matters”, issued on 24 April 2008. 1%
REDACTED. ! In its “Preliminary and Final Decisions on the group of
potential court witnesses”,'>2 the Chamber summarised the status of the witness
as follows:

60. [...] following a varied history, this witness currently will cooperate with the
Court, but only if his or her anonymity is preserved vis-a-vis the defence and the
public. Most importantly, he or she provides information to the effect that children
under the age of 15 years may have been trained in the UPC/FPLC in order to protect
their families and their territory (potentially raising issues of self-defence or

necessity). The prosecution’s submission is that the evidence of the witness in this
regard is speculative, and is of low value as exonerating information.

148 Transcript of hearing on 9 June 2009, ICC-01/04-01/06-T-188-CONF-ENG CT, page 84, line 16 onwards;
Transcript of hearing on 10 June 2009, ICC-01/04-01/06-T-189-CONF-ENG CT; Transcript of hearing on 11
June 2009, ICC-01/04-01/06-T-190-CONF-ENG CT; Transcript of hearing on 12 June 2009, ICC-01/04-01/06-
T-191-CONF-ENG CT.

147 Preliminary and Final Decisions on the group of potential court witnesses, 25 June 2009, ICC-01/04-01/06-
1986-Conf-Exp, paragraph 48, confidential and public versions issued on 9 July 2009, ICC-01/04-01/06-2033.
18 Transcript of hearing on 13 February 2008, ICC-01/04-01/06-T-76-CONF-EXP-ENG-ET, page 8, line 24 to
page 9, line 3.

19 prosecution’s Submission of Information on Certain Individuals pursuant to the ex parte Order of the Trial
Chamber of 13 February 2008, 22 February 2008, ICC-01/04-01/06-1187-Conf-Exp and ICC-OI/04-01/06-
1187-Conf-Exp-Anx.

1% Decision on Disclosure Issues, Responsibilities for Protective Measures and other Procedural Matters, 24
April 2008, ICC-01/04-01/06-1295-Conf-Exp; Annex 1 on Decision issuing a confidential and public redacted
version of “Decision on Disclosure Issues, Responsibilities for Protective Measures and other Procedural
Matters”, 8 May 2008, ICC-01/04-01/06-1311-Conf-Anx]1.

151 1CC-01/04-01/06-1295-Conf-Exp, paragraphs 100 — 102.

152 preliminary and Final Decisions on the group of potential court witnesses, 25 June 2009, ICC-01/04-01/06-
1986-Conf-Exp, confidential and public versions issued on 9 July 2009, ICC-01/04-01/06-2033.
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61. Individuals cannot be compelled to cooperate with the Court, and the identity and
the testimony of this witness will only have evidential value of significance if he or
she agrees to give evidence under oath, having lifted anonymity as regards the
defence, so that the testimony can be realistically investigated by questioning. If the
witness is to remain anonymous because of well-founded security concerns, the
redacted materials (which exclude identifying details) already served on the defence
constitute the extent of the disclosure that is achievable.

62. The Chamber has carefully borne in mind its duty to protect witnesses who testify
before the Court and to ensure that the rights of the accused are not prejudiced and
that the proceedings are fair. In light of the specific security concerns of witness 0290,
and unwillingness to provide his or her identity to the defence, and the unavailability
of any protective measures that will effectively reduce the risks, the preliminary view
of the Chamber is that the identity of this individual should not be disclosed to the
defence. In the view of the Chamber, the main issue arising out of the evidence of this
witness which is of potential assistance to the defence (viz. information that children
under the age of 15 years may have been trained in the UPC/FPLC in order to protect
their families and their territory) has been covered in significant detail in other
material already disclosed to the defence. Notwithstanding the conclusion in
paragraph 61 above, the Chamber will consider calling the witness if in due course it
considers this step is necessary, pursuant to Article 64(6)(b) of the Statute, once the
issues in the case have emerged.

63. If the parties or the participants have any observations on this preliminary
proposal, they are to file written submissions within two weeks of the notification of
the redacted version of this Decision. The Chamber will hold a status conference (if
necessary) shortly thereafter. The precise manner and timing of any testimony from
this witness will only be addressed if the issue becomes relevant.1

51. REDACTED.™ As a result his identity, thus far, has not been disclosed to the

defence.

e

52. Prosecution witness 16 (REDACTED) did not refer to intermediary 290
(REDACTED) as an intermediary during his evidence.1

53. The consequence of this evidence relating to intermediary 290 (REDACTED) is

discussed later in this Decision.

133 [CC-01/04-01/06-1986-Conf-Exp, paragraphs 60 —63.

15 Annex 6 of Rapport du Greffe sur I’évaluation des mesures de protection nécessaires pour les témoins
désignés dans la Décision du 24 avril 2008, 6 March 2009, ICC-01/04-01/06-1766-Conf-Exp.

135 1CC-01/04-01/06-T-188-CONF-ENG CT, page 84, line 16 onwards; ICC-01/04-01/06-T-189-CONF-ENG
CT; ICC-01/04-01/06-T-190-CONF-ENG CT; ICC-01/04-01/06-T-191-CONF-ENG CT.
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54. The defence has informed the Chamber that it will file its application on abuse
of process in the near future, either after the testimony of prosecution witness
297 (REDACTED) and D01-0029 or after the testimony of the intermediaries or

the prosecution’s investigator (if ordered by the Chamber).

2. The Submissions
55. The main submissions are:

a) The Prosecution’s Submissions in Response to the Trial Chamber’s Oral
Request of 10 February 2010.1

b) The defence response of 2 March 2010."#

¢) The Prosecution Proposed Procedure for Dealing with Intermediaries’.®

d) Additional defence submissions of 19 March 2010.1¢

e) The defence response to the procedure proposed by the prosecution. !

f)  The response of the legal representatives to the additional observations of
the defence.!®

g) The Prosecution’s Submission and Further Submissions of New Information

on Threats against Intermediaries.®

1% Email communication from the defence to the Trial Chamber through a Legal Officer of the Trial Chamber
on 5 May 2010.

137 Prosecution’s Submissions in Response to Trial Chamber’s Oral Request of 10 February 2010, 22 February
2010 (notified 23 February 2010, ICC-01/04-01/06-2310-Conf. A corrigendum was filed on the same day (ICC-
01/04-01/06-2310-Conf-Corr) and a redacted version was filed on 25 February 2010 (ICC-01/04-01/06-2310-
Red). . .

158 Réponse de la Défense a la « Prosecution's Submissions in Response to Trial Chamber's Oral Request of 10
February 2010 » relative a la divulgation de l'identité des intermédiaires du Bureau du Procureur, déposée le 23
février 2010, 2 March 2010, ICC-01/04-01/06-2315-Conf. A public redacted version was filed on 23 March
2010 (ICC-01/04-01/06-2315-Red).

1% Prosecution Proposed Procedure for Dealing with Intermediaries, 19 March 2010, ICC-01/04-01/06-2362.

160 Opservations additionnelles de la Défense relatives aux intermédiaires, 19 March 2010, ICC-01/04-01/06-
2364-Conf.

11 Réponse de la Défense 4 la"Prosecution's Proposed Procedure for dealing with intermediaries”, déposée le 19
mars 2010, 24 March 2010, ICC-01/04-01/06-2375.

162 Réponse aux observations additionnelles de la Défense relatives aux intermédiaries, 16 April 2010, ICC-
01/04-01/06-2394-Conf.

183 Prosecution’s Submission of New Information on Threats against Intermediaries, 26 April 2010, ICC-01/04-
01/06-2397-Conf-Exp; Prosecution’s Further Submissions of New Information on Threats against
Intermediaries, 6 May 2010, ICC-01/04-01/06-2423-Conf-Exp.
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56. In addition, the defence for Germain Katanga, joined by the defence for
Mathieu Ngudjolo, inter alia requested the disclosure of the non-redacted
transcripts of evidence about prosecution intermediaries in the Lubanga case, in
particular in relation to intermediary 316 (REDACTED), and generally
“referring to allegations relating to the corruption/manipulation of Prosecution
witnesses by Prosecution intermediaries”. 1 Final consideration of these

applications is pending.'®

The prosecution’s submissions
57. In its submissions on 25 February 2010, the prosecution suggested that there is
a “substantial reason” to bar the defence from challenging the credibility of
certain prosecution witnesses at this stage in the trial, on the basis that they
came before the Court and testified knowing that they would be giving
inaccurate information to the Court and that their false testimony had been
fabricated with the assistance of intermediaries who collaborated with the
prosecution, because that “argument was raised for the first time on 27 January
2010” and this suggestion was not put to the witnesses “because the Defence
deliberately chose not to present its case at the appropriate time”.% The
prosecution indicated that it intended to file an application “soon” to prohibit
the defence from leading evidence on “critical and material issues” that have
not been put to witnesses during cross-examination or communicated to the

prosecution in advance of the defence case.!¢’

164 URGENT Defence Request for the disclosure of Lubanga transcripts, 18 March 2010, ICC-01/04-01/06-
2361-Conf-Exp, paragraph 9(a)(iii); Adjonction de la Défense de Mathieu Ngudjolo a la Requéte ICC-01/04-
01/06-2361-Conf-Exp introduite par I’Equipe de Défense de Germain Katanga le 19 mars 2010, 29 March 2010,
ICC-01/04-01/06-2381-Conf-Exp ; see also URGENT Defence Request for the disclosure of Lubanga
transcripts and of the identity of Prosecution Intermediaries, 11 March 2010, ICC-01/04-01/07-1960-Conf-Exp-
Corr, notified to Trial Chamber I; Prosecution’s Response to “URGENT Defence Request for the disclosure of
Lubanga transcripts” [ICC-01/04-01/06-2361-Conf-Exp], 25 March 2010, ICC-01/04-01/06-2377-Conf-Exp;
Réponse des représentants légaux de victimes du groupe VO2 a la demande de communication de transcriptions
d’audiences du proces Lubanga 2 la Défense de M. Germain Katanga, 29 March 2010, ICC-01/04-01/06-2382-
Conf-Exp.

1% The Chamber issued an interim order on 1 April 2010, email communication from the Legal Adviser to the
Trial Division to the parties in the Lubanga and Katanga and Ngudjolo cases on 1 April 2010.

1 1CC-01/04-01/06-23 10-Conf-Corr, page 3.

17 1CC-01/04-01/06-2310-Conf-Corr, pages 3 — 4.
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58. The prosecution put their central submissions in this filing thus:

On those points, the Prosecution first reminds the Chamber that the environment in
which intermediaries operate is dangerous and risk of harm is high both to them and
to witnesses who may have interacted with them. In the Prosecution’s submission it
would be a dereliction of its duty of care towards its intermediaries and the witnesses
with whom they deal if their identities were to be disclosed to the Defence, not least
because there are no allegations against them. Beyond the obligation to protect these
intermediaries and witnesses, it is essential to the success of the ICC that
intermediaries not be revealed unless there is the most pressing reason. The
Prosecutor’s mandate to investigate and prosecute the world’s most serious offences
cannot succeed without the use of trusted and reliable intermediaries; any action by
the Court that chills the ability of the Prosecution to protect their identities and
securities will chill the Prosecution’s ability to obtain assistance by other
intermediaries in future cases.

Given the information provided thus far, the Prosecution will consider the possibility
of calling Intermediary W-321, but does not currently intend to call any other
intermediary as a witness. Nor is there any reason, on the existing information, to
conduct substantive reinterviews of them and submit those statements to the defence.
This view, of course, may change once the specific allegations against them are
disclosed. But, having had less than one month’s notice of the defence case, and with
inadequate information as to its factual basis, the Prosecution has not made any
significant change to its strategy as regards the issue of intermediaries.!

59. The prosecution reminded the Chamber that it had disclosed the identities of
two intermediaries.®® The prosecution suggested that it did not intend to
investigate, through interviews or re-interviews, the intermediaries it has used,
or to call them as witnesses, because the evidence did not justify either
course.'”” The prosecution argued that given the issue relates to alleged abuse of
process, the focus should not be whether intermediaries approached some
children and proposed that they lie, but whether this was known, or should

have been known, within the OTP.11

60. The prosecution stressed the importance of the role played by

intermediaries,'”? and their central role in the effective work of the court.l”? It

188 1CC-01/04-01/06-2310-Conf-Corr, pages 4 — 5.

1% JCC-01/04-01/06-23 10-Conf-Corr, paragraph 10.

170 [CC-01/04-01/06-23 10-Conf-Corr, paragraph 10.

71 [CC-01/04-01/06-2310-Conf-Corr, paragraph 11.

172 JCC-01/04-01/06-23 10-Conf-Corr, paragraph 12.

13 [CC-01/04-01/06-2310-Conf-Corr, paragraphs 13 and 14.
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