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Dissenting Opinion of Judge Erkki Kourula and Judge Ekaterina
Trendafilova

INTRODUCTION

1. We agree with the conclusions on the preliminary issues addressed in
paragraphs 10 to 15 of the “Judgment on the appeal of Mr Katanga against the
decision of Trial Chamber II of 20 November 2009 entitled ‘Decision on the Motion
of the Defence for Germain Katanga for a Declaration on Unlawful Detention and

Stay of Proceedings’” dated 12 July 2010' (hereinafter: “Majority Judgment”).

2.  However, we disagree with the Majority Judgment in upholding the “Decision
on the Motion of the Defence for Germain Katanga for a Declaration on Unlawful

2 (hereinafter: “Impugned Decision”). As a result

Detention and Stay of Proceedings
of the errors we have found, we would reverse the Impugned Decision and remit the
matter to the Trial Chamber to issue a new decision on the “Defence motion for a
declaration on unlawful detention and stay of proceedings™ (hereinafter: “Defence

Motion™). The reasons for this dissent are set out below.

3. In deciding to confirm the Impugned Decision, the Majority reached the
following conclusions: the Trial Chamber did not err in law in relation to the timing in
general of motions alleging illegal pre-surrender arrest and detention and seeking a
stay of proceedings; there was no retroactive application of a time limit; and there was

no error in the Trial Chamber’s assessment of the facts and circumstances of this case.

4. We cannot agree with these conclusions. In our view, the Trial Chamber erred
both as to the timing of motions alleging illegal pre-surrender arrest and detention
(and seeking a stay of the proceedings) and in the exercise of its discretion. It also
erred when it applied a time limit retroactively. As a result, the Trial Chamber erred in
not entertaining the Defence Motion on its merits, to the detriment of Mr Katanga.
This dissent follows the overall structure of the Majority Judgment and is divided into

five parts.

' ICC-01/04-01/07-2259.

? ICC-01/04-01/07-1666-Conf-Exp-tENG, 20 November 2009. The public redacted version, ICC-
01/04-01/07-1666-Red-tENG, is dated 3 December 2009.

? ICC-01/04-01/07-1258-Conf-Exp, filed on 30 June 2009. A public redacted version was filed on 2
July 2009 as ICC-01/04-01/07-1263.
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5. In Part I, the dissent makes some preliminary remarks. In Part II, the dissent
considers the issue of the requirement laid down by the Trial Chamber for the first
time in the Impugned Decision, namely that motions alleging unlawful pre-surrender
arrest and detention (and seeking a stay of the proceedings) must be filed at the pre-
trial stage. It concludes that this requirement, as such, has no legal basis. The dissent
also notes that this requirement was further developed in paragraph 62 of the
Impugned Decision in such a way that the paragraph contradicted the requirement

earlier established by the Trial Chamber.

6. In Part IIl, the dissent considers whether the findings made in relation to the
requirement were applied retroactively to the Defence Motion. It concludes that they

were and that in doing so the Trial Chamber again erred.

7. In Part IV, the dissent addresses the Trial Chamber’s exercise of discretion
under article 64 (2) of the Statute (hereinafter, provisions of the Statute are referred to
as: “article”). It finds that the Trial Chamber failed to properly balance the factors
contained in that provisioh, in particular those of expeditiousness and Mr Katanga’s
right to a fair trial. It finds that the Trial Chamber did not take into account the need
for adequate notice and the fundamental nature of the right that Mr Katanga was
asserting, in addition to several other factors, including the stage of the proceedings at
the time of filing of the Defence Motion (the preparatory phase) and Mr Katanga’s
possible strategy. The dissent also finds that the Trial Chamber failed to properly
assess all of the relevant facts of this case. It concludes that a proper consideration of
all of these factors would have led the Trial Chamber to rule on the merits of the

Defence Motion. In Part V, the dissent summarises its overall conclusions.

I.  PRELIMINARY REMARKS

A. First Preliminary Remark
8. The first preliminary remark relates to the issue on appeal. The Defence Motion
contained two clear requests in the ‘relief sought’: first, to “(1) FIND violations of the
rights of the accused relating to his prior detention; thus enabling the Defence to make
an application for compensation and submissions on. sentence at the appropriate

time;” and second, to “(2) ORDER a stay in the proceedings against Germain Katanga
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or termination thereof”.* Notably, the Impugned Decision referred sometimes to the
issue of unlawfulness of detention in a general sense,” while on other occasions
expressly linked unlawful detention to a request for a stay of the proceedings.’
Although the Trial Chamber ultimately dismissed the Defence Motion,’ it did not
refer directly to the issues of compensation and mitigation of sentence in its analysis
and findings.® In granting leave to appeal, the Trial Chamber spoke more generally

about unlawful detention without linking it to any remedy.’

9.  The Majority Judgment, pointedly, links the issue of unlawfulness to the request
for a stay of the proceedings indeed referring solely to e.g. “motions alleging unlawful
arrest and detention of a suspect prior to his or her surrender to the Court and seeking
a stay of proceedings”.!® In doing so, it appears that the Majority made a connection
between the request for a stay of proceedings and unlawful pre-surrender arrest and
detention, making it easier to reach the conclusion that such motions should‘ in
principle be filed at the pre-trial stage. However, it ignores the fact that, as stated
above, Mr Katanga also made requests concerning compensation and mitigation of

sentence.1 !

10. The issue before the Appeals Chamber, in the view of the dissent, was the
dismissal of the request for a finding of unlawful detention, irrespective of the remedy
sought in relation thereto. However, since this dissent is from the Majority Judgment,
we cannot but follow its approach to a certain extent and express our disagreement
with its findings in relation to the request relating to unlawful detention and its link to

stay of proceedings.

* Defence Motion, p. 39.

3 See e.g. Impugned Decision, para. 40.

8 See e.g. Impugned Decision, para. 38.

7 Impugned Decision, para. 23.

¥ Impugned Decision, paras 34-67. The Trial Chamber simply notes Mr Katanga’s requests relating to
compensation and mitigation. See Impugned Decision, paras 22 and 35.

? “Decision on the ‘Defence Application for Leave to Appeal the Trial Chamber’s Décision relative a
la requéte de la Défense de Germain Katanga en illégalité de la détention et en suspension de la
procédure’”, 11 February 2010, ICC-01/04-01/07-1859, para. 18 ( Trial Chamber refering to, inter alia,
“the issue of challenges to the lawfulness of the Accused’s arrest and detention”. In the “Defence
Application for Leave to Appeal the Trial Chamber's Décision relative a la requéte de la Défense de
Germain Katanga en illégalité de la détention et en suspension de la procédure”, 30 November 2009,
ICC-01/04-01/07-1691, para. 2 (reclassified as public by way of an instruction of 1 February 2010)
(hereinafter: “Application for Leave to Appeal”), Mr Katanga asserts that the Trial Chamber erred in
dismissing the Defence motion “in its entirety”.

' Majority Judgment paras 32, 39, and 40; see also p. 15 (title).

!! Defence Motion, inter alia, p. 39.
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B. Second Preliminary Remark ‘
11.  The Trial Chamber dismissed the Defence Motion on the basis that it was filed
too late and found that Mr Katanga “ha[d] not advanced any convincing reasons to
justify the filing of the [Defence] Motion at such an advanced stage in the
proceedings.”’? The Trial Chamber gave no indication, prior to issuance of the
Impugned Decision, that timing was an issue and that Mr Katanga’s filing was
potentially too late. Nor did the Trial Chamber advise the parties that it was the only
determinative issue in its disposal of the motion. The issue of timing was also not
raised by either Mr Katanga or the Prosecutor in their filings prior to issuance of the
Impugned Decision which were instead focused on the merits."* In this sense, Mr
Katanga referred only to why he had been persuaded to file the Defence Motion when
he did."* Otherwise, he did not make submissions as to why the Defence Motion
should be accepted as being on time. After the filing of the Defence Motion, the Trial
Chamber, in our view, gave the impression that it intended to consider the Defence
Motion’s merits (see further below), as a result of which, Mr Katanga, presumably,
did not see the néeed to request the opportunity to make submissions on timing. The
consequence of all of this was that the Trial Chamber did not provide Mr Katanga

215

with the opportunity to advance “convincing reasons™ > as to why the Defence Motion

was filed on time.

12. Although “there is no obligation upon [a Chamber] to share every conceivable
aspect of the decision-making process with the parties before arriving at a decision”,'®
in this particular case, the Trial Chamber should have given notice of this issue, which
it considered to be the only one determinative in its disposition of the Defence
Motion. Thus, it should have provided the parties, and in particular Mr Katanga, wifh

the opportunity to make submissions thereon. This approach also finds support in the

2 Impugned Decision, para. 61.

13 See generally Defence Motion; “Prosecution Response to Defence motion for a declaration on
unlawful detention and stay of proceedings”, 17 August 2009, ICC-01/04-01/07-1381.

' Defence Motion, para. 3.

'* Impugned Decision, para. 61.

' Prosecutor v. Germain Katanga, Appeals Chamber, “Judgment on the appeal of the Prosecutor
against the decision of Pre-Trial Chamber I entitled ‘First Decision on the Prosecution Request for
Authorisation to Redact Witness Statements’, 13 May 2008, ICC-01/04-01/07-475, (OA), 13 May
2008, para. 108.
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jurisprudence of the European Court of Justice'” and the European Court of Human
Rights (hereinafter: “ECtHR”), the latter of which has a line of cases indicating that
part of the right to adversarial proceedings is that parties must be heard whenthe
Chamber decides an issue on grounds identified on its own motion.'"® However,
despite this error, the parties have now had the chance to make submissions on this
issue before the Appeals Chamber, and therefore, we find it essential to address the

errors made by both the Trial Chamber and the Majority Judgment.

II. MAJORITY JUDGMENT’S FINDING THAT THERE WAS NO
LEGAL ERROR AS TO THE TIMING OF MOTIONS
ALLEGING ILLEGAL PRE-SURRENDER ARREST AND
DETENTION AND SEEKING A STAY OF PROCEEDINGS

A. Summary of Impugned Decision and Majority Judgment
13. In the opening paragraph of the Impugned Decision, the Trial Chamber stated
that it was acting pursuant to articles 64 and 67, rule 122 of the Rules of Procedure
and Evidence (hereinafter, provisions of the Rules of Procedure and Evidence are
referred to as: “rule”) and article 24 of the Code of Professional Conduct for counsel.
In addressing the Defence Motion, the Trial Chamber first noted, based on previous
Appeals Chamber jurisprudence, that the motion was of a sui generis nature.”” It
decided that, before it could address the substantive arguments set out in the Defence
Motion, it “must satisfy itself that the Motion is admissible.””® It stated that “[i]t must,
in particular, determine whether the provisions of the Statute, the Rules and other
relevant provisions authorise a party to introduce a motion for a declaration on
unlawful detention and stay of proceedings following the confirmation of charges and

at the current stage of the proceedings.”' It went on to state the following (under the

17 European Court of Justice, Grand Chamber, Commission v. Ireland and others, “Judgment”, 2
December 2009, Case C-89/08 P, para. 54 (“A court must itself observe the rule that the parties should
be heard, in particular, when it decides a dispute on a ground it has identified of its own motion™).

18 See ECtHR, Skondrianos v. Greece, “Judgment”, 18 December 2003, application nos 63000/00,
74291/01 and 74292/01, paras 29-32; ECtHR, Case of Clinique des Acacias and Others v. France,
“Judgment”, 13 October 2005, application nos 65399/01, 65406/01, 65405/01 et 65407/01, paras 36-
43; ECtHR, Prikyan and Angelova v. Bulgaria, “Judgment”, 16 February 2006, application no.
44624/98; ECtHR, Cimolino v. Italy, “Judgment”, 22 September 2009, application no. 12532/05, paras
47-51. It has been argued that Skondrianos “goes a considerable way” towards imposing an obligation
on the judiciary to assist applicants by letting them know in advance where the court is aiming when it
rejects an appeal. S. Trechsel, Human Rights in Criminal Proceedings (Oxford University Press, 2005),
P 94 (hereinafter: “Trechsel”).

? Impugned Decision, para. 36.
%% Impugned Decision, para. 38.
! Impugned Decision, para. 38.
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heading “Stage at which a motion for a declaration on unlawful detention must be

submitted”):

14.

39. The Chamber considers that a challenge to the unlawfulness of the
arrest and detention of an accused, in particular where such a challenge is
accompanied by an application to stay or terminate the proceedings, must be
submitted in the initial phase of the proceedings.

40. It is in the interests of all, and primarily of the suspects who have been
deprived of their liberty, that the issue of the possible unlawfulness of their
detention be raised and addressed as early as possible during the pre-trial phase.
Such a requirement is justified by the need to settle at the start of the
proceedings any issue that could delay or obstruct the fair conduct thereof.

41. In this regard, the Chamber notes, for example, that under article 19 of
the Statute challenges to admissibility or jurisdiction must be made at the
earliest opportunity, so as to avoid obstructing or delaying the proceedings.
Furthermore, under rule 122(2) of the Rules, if during the confirmation hearing
the Pre-Trial Chamber is called upon to rule on such a challenge, it must ensure
compliance with the provisions on expeditiousness expressly prescribed by rule
58 of the Rules. Moreover, paragraphs 3 and 4 of rule 122 further provide that
any objection or observation concerning an issue related to the proper conduct

of the proceedings prior to the confirmation hearing must be raised at the start

of the hearing, failing which it will no longer be possible to do so subsequently.

42, Under article 64(2) of the Statute, the Trial Chamber must ensure that
the trial is fair and expeditious and conducted with full respect for the rights of
the accused. Moreover, in the instant case, which involves two accused persons,
the Chamber must ensure that Mathieu Ngudjolo’s right to be tried without
undue delay is also respected [citations omitted].

The Trial Chamber then went on to consider what occurred at the pre-trial phase

of the proceedings.” In doing so, it outlined the history of particular filings and

hearings before the Pre-Trial Chamber. It concluded that Mr Katanga did raise the

issue of his unlawful detention before the Pre-Trial Chamber but that ultimately he

did not file a motion. It stated:

15.

48. Yet, for the reasons set out above, the Chamber considers that such a
motion should have been introduced during the pre-trial phase and addressed at
that stage.

It went on to state:

49, The Chamber is nevertheless mindful that the position adopted by the
Pre-Trial Chamber may have led the Defence for the Accused to believe that it

% Impugned Decision, paras 43-50.
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was authorized to defer the filing of its motion and postpone it until after the
decision on the confirmation of charges.

50. It therefore remains to be determined whether the Chamber itself was
officially seized of such a motion, and in due time.

16. Later in the Impugned Decision, in its findings, the Trial Chamber stated:

62. When a party wishes to raise an issue, particularly if the issue might
have repercussions on the conduct of the proceedings, it is incumbent on that
party to submit the matter to the judges by motion and in a timely manner. If the
filing of such a motion is contingent on obtaining information or further
documents, the party in question must inform the Chamber of its need to receive
such information or documents before submitting its motion. Moreover, if the
objection has already been raised before the Pre-Trial Chamber, and if the party
wishes to take it up again before the Trial Chamber, then it is obliged to bring it
to the latter’s attention, promptly and in accordance with the appropriate
procedure.
17. The Majority Judgment cited paragraphs 39, 40 and 48 of the Impugned
Decision providing that motions alleging unlawful detention (and seeking a stay of the
proceedings) must be filed at the pre-trial stage.” Referring to the fact that the Trial
Chamber went on to consider the opportunities available to Mr Katanga to file his
motion at the trial phase, it found that “in so doing, [the Trial Chamber] recognised
the need for flexibility in the application of the principle it had identified.” In this
sense, for the first time, it characterised what the Trial Chamber found in paragraphs
39, 40 and 48, as a “principle”.”* The Majority considered that it “must [...] determine

whether the principle that the Trial Chamber identified was correct [...]”.°

18. It went on to find that there are no express time limits for motions alleging
unlawful pre-surrender arrest and detention and seeking a stay of proceedings and it
concluded that “the approach” adopted by the Trial Chamber was correct.”® The
Majority maintained “that the principle identified by the Trial Chamber is based,

firstly, on considerations of efficiency and judicial economy”.?” It observed that:

[i]t is consistent with the role of the Pre-Trial Chamber and the purpose of the
confirmation proceedings that, in the absence of any provision to the contrary,
motions alleging illegal pre-surrender arrest and detention and seeking a stay of

» Majority Judgment, paras 36-37.

% Majority Judgment, para. 37. See also paras 38, 40.
% Majority Judgment, para. 38.

%% Majority Judgment, para. 40.

% Majority Judgment, para. 40.
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proceedings should be brought during the pre-trial phase of the proceedings. If

such motions are made at an unduly late stage of the proceedings, it would turn

the Court’s attention away from the trial proper and delay the hearing of the
' substantive case.®

19. The Majori;cy stated that “[e]xpeditiousness is thus an independent and
important value in the Statute to ensure the proper administration of justice, and is
therefore more than just a component of the fair trial rights of the accused. For this
reason, article 64 (2) enjoins the Trial Chamber to ensure that the trial is both fair and
expeditious” (citation omitted).”’ Finally, the Majority stated “that the principle
allows for flexibility.”* It found that it “thus strikes a fair balance between the rights
of the accused person and the requirement of expeditiousness.”'
B. Analysis

20. The Trial Chamber, in reaching its findings, referred to previous Appeals
Chamber jurisprudence which, it stated, characterised a motion similar to the Defence
Motion as sui generis.>? Derived from a general idea as to expeditiousness, giving the
example of article 19, and referring to rules 122 and 58, and article 64 (2), the Trial
Chamber came up with a “requirement”, referred to by the Majority as a “principle”,
that motions alleging unlawful detention (and seeking a stay of the proceedings)
should be filed in. the pre-trial phase. The Trial Chamber developed on that

requirement later in the Impugned Decision.*®

21. We agree that motions alleging unlawful pre-surrender arrest and detention and
seeking a stay of proceedings are not regulated by the Court’s legal texts and thus
may, as was previously found by the Appeals Chamber, be deemed sui generis.>* We
also agree that proceedings at the Court must be expeditious (a factor to be explored
further below) and that there is some logic in preferring that motions seeking a stay of

proceedings based on unlawful pre-surrender arrest and detention be filed at the pre-

%% Majority Judgment, para. 41.

%% Majority Judgment, para. 47.

3% Majority Judgment, para. 48.

3! Majority Judgment, para. 50.

32 Impugned Decision, para. 36.

33 Impugned Decision, para. 62.

** Majority Judgment, para. 39, referring to Prosecutor v. Thomas Lubanga Dyilo, “Judgment on the
Appeal of Mr. Thomas Lubanga Dyilo against the Decision of the Defence Challenge to the
Jurisdiction of the Court pursuant to article 19 (2) (a) of the Statute of 3 October 2006, 14 December
2006, ICC-01/04-01/06-772, (OA 4), para. 24.
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trial stage.”> However, to convert this preference into a requirement, as did the
Impugned Decision, or to find that it constitutes a principle, as did the Majority, is, in

our view, an error.

22. The Trial Chamber referred to the sui generis nature of a similar application, to
several provisions in the Court’s texts and generally to the expeditiousness of
proceedings. It did so without clearly specifying the legal basis and how it justified

the establishment of the requirement. Some remarks in this regard are in order.

23. For example, the Trial Chamber referred to rule 122 in the opening paragraph of
the Impugned Decision and sub-rules (3) and (4) of that rule in paragraph 41, in
particular stating that those sub-rules “provide that any objection or observation
concerning an issue related to the proper conduct of the proceedings prior to the
confirmation hearing must be raised at the start of the hearing, failing which it will no
longer be possible to do so subsequently.”*® Although one could argue that these sub-
rules regulate the timing of the Defence Motion, and that the Trial Chamber
considered this to be the case, the Trial Chamber did not cleafly state that they were
the basis for the establishment of the requirement, referring also, as stated above, to
other elements. The result is, that the Trial Chamber seems to have simply referred to
them, with article 19 (see below), as examples of provisions that regulate other
procedural matters at the pre-trial phase. This conclusion finds support in the fact that
the Trial Chamber referred to the Appeals Chamber’s jurisprudence as endorsing the
sui generis nature of such motions. Because the Trial Chamber made this reference, it
becomes more difficult to conclude that it understood such motions to be regulated by
rule 122, rather than being of a sui generis nature (that is, “[0]f its own kind or class;

2937

unique or peculiar™’). However, the uncertainty created by reference to rule 122

remains.

24. The Trial Chamber also referred to article 64 in the opening paragraph of the
Impugned Decision and article 64 (2) in paragraph 42 of the Impugned Decision. The

Majority Judgment characterised the Impugned Decision as one which was issued

35 See generally, Majority Judgment, paras 40-49.
3 Impugned Decision, para. 41. '
7 B. Garner (ed.), Black’s Law Dictionary (West Publishing Co., 8" ed., 2004) p. 1475.
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pursuant to the discretionary powers of the Trial Chamber.’® In our view, if the Trial
Chamber established this requirement based on its discretionary powers, it in any

event erred for the reasons that are set out below.

25. The requirement that had been established was developed upon by the Trial
Chamber later in the Impugned Decision. In this respect, although the requirement did
not, in our view, seem to leave room for flexibility (such motions must be filed in the
pre-trial phase®), paragraph 62 adds ambiguity and some contradiction. In particular,
the Trial Chamber stated in this paragraph, regarding motions generally, that, inter
alia, “if the objection has already been raised before the Pre-Trial Chamber, and if the
party wishes to take it up again before the Trial Chamber, then it is obliged to bring it
to the latter’s attention, promptly and in accordance with the appropriate procedure”
(emphasis added).* Consequently, it becomes unclear as to when the Trial Chamber
considered the Defence Motion should have been filed. This paragraph, despite the
rigidity found in earlier paragraphs (such motions must be filed in the pre-trial
phase’!), seems to suggest that there is some flexibility to the requirement and that
such motions could, in fact, be filed later, “again”, as long as filed “promptly”’, which
is undefined, “and in accordance with the appropriate procedure”, which is also
undefined.* Indeed, as argued by Mr Katanga, it was unclear to him when he was
expected to file the Defence Motion both before and after issuance of the Impugned
Decision.”> The Majority Judgment disregarded paragraph 62, although it did
conclude that the Impugned Decision, for different reasons, left room for flexibility in

the application of the principle (as named by the Majority).**

26. In the end, however, all of this, including reference to several provisions,
whether by example or not, simply adds to the ambiguity of the legal basis for the
Trial Chamber’s findings. Aside from a general idea of expeditiousness of the

proceedings and reference to some provisions by way of example, the Trial Chamber

3% Majority Judgment, paras 33-34.

** Impugned Decision, paras 39-40

* Impugned Decision, para. 62.

*! Impugned Decision, paras 39-40.

2 Impugned Decision, para. 62.

* “Document in Support of the Defence Appeal of the Décision relative ¢ la requéte de la Défense de
Germain Katanga en illégalité de détention et en suspension de la procédure”, 25 February 2010, ICC-
01/04-01/07-1916-Corr, para. 17 (hereinafter: “Document in Support of the Appeal”).

* Majority Judgment, paras 37, 48 and 49.
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did not state clearly on what basis it found the establishment of the requirement

possible.

27.  Assuming that the Trial Chamber considered the Defence Motion to be of a sui
generis nature, it still established a requirement regulating its filing that was akin to a
statutory legal provision — something which is inconsistent with the very nature of a
sui generis motion. How it derived an idea as specific as dictating the stage of the
proceedings at which such a motion should be filed (that is, at the pre-trial phase)
based on some examples and a general idea of expeditiousness, remains unclear to

this dissent.

28. The Trial Chamber also established a requirement applicable to a phase of the
proceedings that takes place before the Pre-Trial Chamber, prior to the confirmation
of charges. It did this, albeit it is clear that this is a phase of the proceedings over
which the Trial Chamber has no mandate. In this régard, it is our view that Chambers

cannot act beyond the scope of the powers assigned to them.

29. Finally, we cannot agree with the Majority Judgment when it elevated what the
Trial Chamber defined as a “requirement” to the level of a “principle” — a notion with
a different nature and scope. It is even more disturbing to contemplate the potential

impact of this shift in definition on future proceedings before the Court.

30. In the end, the basis and content of the Trial Chamber’s conclusions are unclear,
unsubstantiated, and indeed contradictory. We therefore cannot accept the Majority

Judgment’s finding that the Trial Chamber did not err.

III. RETROACTIVE APPLICATION

A. Summary of Impugned Decision and Majority Judgment
31. The_ Trial Chamber, for the first time in the Impugned Decision, established a
requirement that regulated when the Defence Motion should have been filed. It then
proceeded to apply that requirement, in the same decision, to that motion. In this
respect, having set out the course of events at the pre-trial phase, it “consider[ed] that

such a motion should have been introduced during the pre-trial phase and addressed at
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»* It went on to state that it was “nevertheless mindful that the position

that stage.
adopted by the Pre-Trial Chamber may have led the Defence for the Accused to
believe that it was authorized to defer the filing of its motion and postpone it until
after the decision on the confirmation of charges”.*S As a result, it stated that it had to
“determine[] whether [it] itself was officially seized of such a motion, and in due
time”, going on to consider the opportunities Mr Katanga had had to raise the motion

during the trial phase.*’

32. Having endorsed the Trial Chamber’s requirement, labelling it a “principle”, the
Majority Judgment considered whether the Trial Chamber applied that principle
retroactively.48 It concluded that, because the Trial Chamber went on to consider what
occurred at the trial phase, it “did not retroactively apply the principle that motions
alleging pre-surrender unlawful arrest and detention should, as a general rule, be filed
at the pre-trial phase to the Defence Motion. Rather, it took a decision based on the
specific facts and circumstances of the case.”*’
B. Analysis

33. We disagree with the Majority Judgment’s finding. The idea of applying a
subsequent legislation or law creating a crime or a certain prohibition to “any conduct
that precedes it in time” is a manifestation of the well recognised principle of legality,
which is also mirrored in the prohibition of retroactivity and nullum cﬁmen, nullum

poena sine lege.”® The principle finds wide recognition not only at the national level,

* Impugned Decision, para. 48.

“¢ Impugned Decision, para. 49.

*" Impugned Decision, para. 50.

“*® Majority Judgment, para. 51.

> Majority Judgment, para. 51.

% See e.g. ECtHR, Grand Chamber, Streletz, Kessler and Krenz v. Germany, “Judgment”, 22 March
2001, application nos. 34044/96, 35532/97 and 44801/98, 22 March 2001, para. 50; ECtHR, Grand
Chamber, Achour v. France, “Judgment”, 29 March 2006, application no. 67335/01, para. 41; ECtHR,
Grand Chamber, Korbely v. Hungary, “Judgment”, 19 September 2008, application no. 9174/02, para.
70; ECtHR, Grand Chamber, Kononov v. Latvia, “Judgment”, 17 May 2010, application no. 36376/04,
para. 185 (“Article 7 is not confined to prohibiting the retrospective application of the criminal law to
an accused's disadvantage: it also embodies, more generally, the principle that only the law can define a
crime and prescribe a penalty (nullum crimen, nulla poena sine lege) [...] It follows that an offence
must be clearly defined in law. This requirement is satisfied where the individual can know from the
wording of the relevant provision — and, if need be, with the assistance of the courts' interpretation of it
and with informed legal advice — what acts and omissions will make him criminally liable. When
speaking of ‘law’, Article 7 alludes to the same concept as that to which the Convention refers
elsewhere when using that term, a concept which comprises written and unwritten law and which
implies qualitative requirements, notably those of accessibility and foreseeability™).
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but also in various international and regional human rights instruments.”' Although
this principle is related to the field of criminal law, it depicts an important principle
that is related to all legal fields, that no person may be admonished for behaviour
based on requirements of which he or she had no knowledge. In this regard, it is noted

that; .

The acceptance of the rule of law as a constitutional principle requires that a
citizen, before committing himself to any action, should be able to know in
advance what are the legal consequences that will flow from it. Where those
consequences are regulated by a statute the source of that knowledge is what the
statute says.52

34. In the context of the present case, the Trial Chamber did apply the requirement
it had established retroactively. The Trial Chamber erred in decidihg that Mr Katanga
should have filed the Defence Motion at the pre-trial phase on the basis of a
requirement not envisaged by law and laid out by this Chamber for the first time in
the Impugned Decision. Mr Katanga was not on notice that he had to raise the matter
during the pre-trial proceedings and therefore did not act in accordance with this

requirement. As a result, he was admonished.” In our view, this was an error.

35. Importantly, when admonishing Mr Katanga for not filing his motion during the
pre-trial phase, the Trial Chamber, though it registered the fact “that the position
adopted by the Pre-Trial Chamber may have led the Defence for the Accused to
believe that it was authorised to defer the filing of its motion and postpone it until
after the decision on the confirmation of charges”,** still did not give sufficient weight
to that fact. In such circumstances, the basis on which the Trial Chamber would
admonish Mr Katanga for what occurred during the pre-trial phase, when the
Chamber seised of the matter at that time had indicated to Mr Katanga that filing later

was permissible, seems inexplicable. Moreover, it should be noted that in applying the

5! See e.g. Universal Declaration of Human Rights, General Assembly, Resolution 217A (III) 12
December 1948, A/810, article 11 (2); International Covenant on Civil and Political Rights, 12
December 1966, 999 United Nations Treaty Series 171, article 15 (1); Convention for the Protection of
Human Rights and Fundamental Freedoms, 4 November 1950, as amended by Protocol 14, 1 June
2010, 213 United Nations Treaty Series 2889 (hereinafter: “European Convention”) article 7 (1); and
American Convention on Human Rights, OAS Treaty Series No. 36, 1144 United Nations Treaty
Series 123, 22 November 1969, article 9.

52 United Kingdom, House of Lords, Black-Clawson Int. Ltd. v. Papierwerke Waldhof-Aschaffenburg,
S March 1975, [1975] A.C. 591, p. 638.

%3 Impugned Decision, para. 48.

>* Impugned Decision, para. 49.
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established requirement retroactively, a requirement applicable to the pre-trial phase,
Mr Katanga could not, even if so desired, correct his actions. This is because the

relevant phase of the proceedings, the pre-trial phase, had clearly ended.

36. We also consider that the Trial Chamber erred in developing on the requirement
established in the Impugned Decision by setting out its general approach to the
treatment of all motions, for the first time in paragraph 62 of the Impugned Decision,
and in applying that approach to the Defence Motion.> The Trial Chamber relied on
the policy set out in this paragraph when assessing whether Mr Katanga had filed the
Defence Motion on time. Aside from the fact that, as seen above, this paragraph
contradicts the inflexible established requirement in paragraphs 39 and 40, the Trial
Chamber had not advised Mr Katanga as to its content and, therefore, as to the Trial

Chamber’s expectations.

37. In sum, the Trial Chamber erred in establishing a requirement that had no legal
basis in addition to developing on that requirement later in the same decision. It erred
in doing this for the first time in the Impugned Decision and in applying it

retroactively again in that same decision, to the Defence Motion.

IV. ERROR IN THE TRIAL CHAMBER’S EXERCISE OF
DISCRETION IN DISMISSING THE DEFENCE MOTION

A. Summary of Impugned Decision and Majority Judgment
38. Having accepted that Mr Katanga was led to believe that he could bring the
Defence Motion before the Trial Chamber, the Trial Chamber proceeded to consider
whether it had been “officially seized” of that motion, “and in due time.”>® In
assessing the trial phase, it stated that “at no time did the Defence for Germain
Katanga raise with it the matter of the unlawfulness of the latter’s detention, despite
having several opportunities to do so.””’ In particular, it considered events
surrounding two status conferences and “[o]bservations filed in relation to the review

of the Accused’s continued detention.””® It discounted Mr Katanga’s arguments as to

% E.g. Impugned Decision, paras 64-66.
*¢ Impugned Decision, para. 50.

*7 Impugned Decision, para. 51.

%8 Impugned Decision, p. 18 (heading ii)).
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new information being heard in court on 1 June 2009’ ? (hereinafter: “Hearing of 1
June 2009”),%° stating that strategic reasons “cannot in themselves justify the late

filing of motions such as the one currently at issue.”®’

39. The Trial Chamber in particular found that Mr Katanga had not raised the issue
between the transfer of the case to the Trial Chamber and the Hearing of 1 June 2009,
and that “the reasons put forward by the Defence cannot justify its inaction in this
regard.”® It considered that “[b]y not filing its Motion until seven months after the
initial invitation to the Defence to submit to the Chamber the relevant issues on which
it wished the latter to rule, the Defence has not met the aforementioned obligation in
relation to expeditiousness, despite the many opportunities subsequently provided to
it.” It found that “having regard to all the circumstances of the case and in the
absence of any convincing explanation from the Defence for Germain Katanga, the
Chamber considers that the Motion was filed at too advanced a stage in the

proceedings and therefore finds it inadmissible.”®*

40. The Majority stated that, “having concluded that the Trial Chamber was correct
in extending its analysis to the trial phase of the proceedings, [it] must next consider
whether the Trial Chamber correctly exercised its discretion when it held that the
Defence Motion was filed too late.”® It “observe[d] that in the circumstances of the
present case, the Trial Chamber’s power to determine the timeliness of a motion
alleging unlawful pre-surrender arrest and detention and seeking a stay of the
proceedings during the trial phase derives from article 64 (2) of the Statute.”® It
found that “the Trial Chamber ha[d] the power to regulate the conduct of the parties
and participants so as to ensure, among other considerations, that such conduct does
not cause undue delay to the proceedings.”®’ It considered that “a party to a
proceeding who claims to have an enforceable right must exercise due diligence in

asserting such a right”®® and that, agreeing with the Trial Chamber, “parties must

2 1CC-01/04-01/07-T-65-ENG.
% Impugned Decision, paras 60-61.
8! Impugned Decision, para. 64.
2 Impugned Decision, para. 64.
% Impugned Decision, para. 65.
% Impugned Decision, para. 66.
% Majority Judgment, para. 57.
5 Majority Judgment, para. 53.
57 Majority Judgment, para. 53.
% Majority Judgment, para. 54.
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submit motions that have repercussions on the conduct of the trial in a ‘timely
manner’”. The Majority “interprets ‘timely manner’ to mean that the parties must act
within a reasonable time. However, what is reasonable or unreasonable in relation to
time always turns on all the circumstances of the case, including the conduct of the

person seeking the Court’s assistance.”®

41. The Majority then considered the arguments raised by Mr Katanga, finding that
he had adequate notice by virtue of the “Order Instructing the Participants and the
Registry to Respond to Questions of Trial Chamber II for the Purpose of the Status
Conference (article 64(3)(a) of the Statute)”’® (hereinafter: “Order of 13 November
2008”), that there was no violation of the principle of proportionality,” and that the
Trial Chamber did not err in relying “on other opportunities afforded to Mr Katanga
as one of the relevant factors for its decision to reject the Defence Motion for not
having been filed in a timely manner”.” It also concluded that the Trial Chamber’s
finding as to whether Mr Katanga was given néw information during the Hearing of 1
June 2009 should be accepted,”” that Mr Katanga’s strategy was properly considered’
and that the reference to Mr Ngudjolo Chui’s “right to be tried without undue delay
was not a factor that was considered to the detriment of Mr Katanga’s rights.””
B. Analysis

42. We agree, in principle, that as found by the Majority, “in the circumstances of
the present case, the Trial Chamber’s power to determine the timeliness of a motion
alleging unlawful pre-surrender arrest and detention and seeking a stay of the
proceedings during the trial phase derives from article 64 (2) of the Statute.””® From
this perspective, the Trial Chamber is empowered to regulate its own proceedings
under that provision. However, the exercise of its powers must be carried out in
accordance with internationally recognised human rights standards. It follows that We
disagree with the Majority Judgment’s conclusion that the Trial Chamber committed

no error in the exercise of its discretion. In particular, we cannot agree with the weight

% Majority Judgment, para. 54.

9 1CC-01/04-01/07-747-tENG, 13 November 2008.
"' Majority Judgment, paras 63 — 67.

72 Majority Judgment, para.73.

> Majority Judgment, paras 74-75.

™ Majority Judgment, paras 76-80.

7> Majority Judgment, para. 84.

76 Majority Judgment, para. 53.

No: ICC-01/04-01/07 OA 10 18/49




placed in the Impugned Decision (and by the Majority) on the need for an expeditious
trial at the expense of the rights of Mr Katanga and the need to guarantee him a fair

trial.

43, As was also argued in Part II above, the Impugned Deciéion provides little
insight into the factors that the Trial Chamber took into account when reaching its
decision to dismiss the Defence Motion. Although the Majority Judgment considered
that the Trial Chamber was exercising its powers under article 64 (2),”” in fact the
Impugned Decision itself is somewhat obscure in this respect. Save for a reference to
articles 64 and 67 in the opening p\élragraph78 and a passing reference to article 64 (2)
in paragraph 42, no explicit consideration of the factors set out in that provision may
be found, in particular the important obligation of guaranteeing “full respect for the
rights of the accused”. Indeed, the bulk of the elements contained within article 64 (2)
was disregarded. The only common thread running throughout the Impugned
Decision is that of expeditiousness and the opportunities that Mr Katanga had to raise

this issue before the Trial Chamber.

44, However, if article 64 (2) is the basis for the Impugned Decision, which we do
not challenge, then clearly all the factors contained within that provision should have
been considered. In this respect, a Trial Chamber “shall ensure that a trial is fair and
expeditious and is conducted with full respect for the rights of the accused and due
regard for the protection of victims and witnesses.” It is required to take into account
the different considerations and competing interests contained within this provision.
That this is mandatory is clear through use of the word “shall”. However, article 64
(2) also imports an element of discretion in relation to its implementatién. But, in
taking a discretionary decision, the Trial Chamber must ensure that it carefully weighs
all the enumerated factors. In addition, and as has been emphasised many times by the

Appeals Chamber, the Trial Chamber must ensure that, as required by article 21 (3), it

" Majority Judgment, paras 17, 33, 53 and 77. '

78 The opening paragraph stated that the Trial Chamber, “acting pursuant to articles 64 and 67 of the
Rome Statute (“the Statute™), rule 122 of the Rules of Procedure and Evidence (“the Rules™) and article
24 of the Code of Professional Conduct of counsel, decides as follows:”. See Impugned Decision, p. 3.
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both interprets and applies the law (exercise of its discretion in this context)

consistently with internationally recognized human rights.”

45. In addressing article 64 (2), the Majority Judgment primarily weighed two
competing interests: expeditiousness and the right to a fair hearing, according, in our
view, paramount importance to the former. The Impugned Decision also relied
primarily on expeditiousness in order to reach its conclusions. Moreover, addressing
Mr Katanga’s arguments as to access to a court, the Majority Judgment found that
“the relevant question to be answered is not whether the Impugned Decision violated
Mr Katanga’s right of access to a court, but rather whether it infringed his rights as
confirmed under article 67 (1) of the Statute to a ‘fair hearing’, thereby violating the
requirement in article 64 (2) of the Statute.”®® In this regard, we agree with the
Majority Judgment that what is at stake is whether Mr Katanga’s right to a fair
hearing was respected. In addressing whether it was respected, the Majority dealt with
six issues, concluding that there was no violation of Mr Katanga’s rights.*' Having
considered those issues, we find that the Majority erred. Accordingly, we find it
necessary to first address, the question of expeditiousness, followed by, infer alia, the
six points addressed by the Majority, in order to demonstrate, against the backdrop of
the facts of the case, that Mr Katanga’s right to a fair hearing in relation to the
Defence Motion was indeed violated and that, therefore, the Trial Chamber erred in

the exercise of its discretion in this case.

46. Thus, the next sections analyse: (a) expeditiousness; (b) adequate notice; (c) the
fundamental nature of the right in question; (d) Mr Katanga’s strategy; (¢) new

information; and (f) Mr Ngudjolo Chui’s right to a trial without undue delay.

™ Prosecutor v. Thomas Lubanga Dyilo, “Judgment on the appeals of Mr Lubanga Dyilo and the
Prosecutor against the Decision of Trial Chamber I of 14 July 2009 entitled ‘Decision giving notice to
the parties and participants that the legal characterisation of the facts may be subject to change’”, 8
December 2009, ICC-01/04-01/06-2205, (OA 15), (OA 16), para. 37; Prosecutor v. Jean-Pierre Bemba
Gombo, “Judgment on the appeal of Mr. Jean-Pierre Bemba Gombo against the decision of Pre-Trial
Chamber III entitled ‘Decision on application for interim release’”, 16 December 2008, ICC-01/05-
01/08-323, (OA), para. 28; Prosecutor v. Thomas Lubanga Dyilo, “Judgment on the appeal of the
Prosecutor against the decision of Trial Chamber I entitled ‘Decision on the consequences of non-
disclosure of exculpatory materials covered by Article 54(3)(e) agreements and the application to stay
the prosecution of the accused, together with certain other issues raised at the Status Conference on 10
June 2008°”, 21 October 2008, ICC-01/04-01/06-1486, (OA 13), para. 46; Prosecutor v. Thomas
Lubanga Dyilo, “Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the
Defence Challenge to the Jurisdiction of the Court pursuant to article 19 (2) (a) of the Statute of 3
October 2006, 14 December 2006, ICC-01/04-01/06-772, (OA 4), paras 36-39.

% Majority Judgment, para. 56.

¥ Majority Judgment, paras 57-84.
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(a) Expeditiousness
47. As seen above, expeditiousness was a factor referred to several times by the
Trial Chamber in reaching its conclusions,®? while it was relied on heavily in the
Majority Judgment.®® The Majority Judgment stated that “[e]xpeditiousness is thus an
independent and important value in the Statute to ensure the proper administration of
justice, and is therefore more than just a component of the fair trial rights of the
acéused. For this reason, article 64 (2) enjoins the Trial Chamber to ensure that the
trial is both fair and expeditious” (citation omitted).* In an earlier judgment, the
Appeals Chamber has found that “[t]he expeditious conduct of the proceedings in one
form or another constitutes an attribute of a fair trial.”® In this sense, an expeditious
trial is a right that must be guaranteed to an accused.® We do not disagree that there is
a need for, and obligation on, Chambers to ensure that trials before the Court are
conducted expeditiously. However, Chambers are equally required to ensure “full
respect for the [other] rights of the accused,” as guaranteed not only through article 64
(2) but also through an independent provision dealing with the issue — article 67. In
this regard, the rights of the accused must not be infringed at the expense of

expeditiousness.

48. The Appeals Chamber has specifically stated that the “overall role ascribed to
the Trial Chamber in article 64(2) of the Statute [is] to guarantee that the trial is fair
and expeditious, and that the rights of the accused are fully respected’ (emphasis
added).’” Furthermore, Pre-Trial Chamber III has stated that the “expeditiousness of

82 Impugned Decision, paras 41, 42, 63 and 65.

% Majority Judgment, paras 33, 42-43, 45-47, 49, 59, and 64.

% Majority Judgment, para. 47.

% Situation in the Democratic Republic of the Congo, Appeals Chamber, “Judgment on the
Prosecutor’s Application for Extraordinary Review of Pre-Trial Chamber I’s 31 March 2006 Decision
Denying Leave to Appeal”, 13 July 2006, ICC-01/04-168, para. 11.

% Article 64 (2). This view is also supported in ICTY, Appeals Chamber, Prosecutor v. Miroslav
Kvocka et al., “Decision on Interlocutory Appeal by the Accused Zoran Zigic Against the Decision of
Trial Chamber I Dated 5 December 20007, 25 May 2001, para. 20 (“The right to an expeditious trial is
an inseparable and constituent element of the right to a fair trial.”).

¥ Prosecutor v. Thomas Lubanga Dyilo, Appeals Chamber, “Judgment on the appeal of the Prosecutor
against the decision of Trial Chamber I entitled ‘Decision on the consequences of non-disclosure of
exculpatory materials covered by Article 54(3)(e) agreements and the application to stay the
prosecution of the accused, together with certain other issues raised at the Status Conference on 10
June 2008°”, 21 October 2008, ICC-01/04-01/06-1486, (OA 13), para. 46. This balance has also been
acknowledged by other Chambers. Trial Chambers have recognised that they are under an obligation to
ensure a fair and expeditious trial of the accused (Prosecutor v. Lubanga, Trial Chamber I, “Decision
Regarding the Timing and Manner of Disclosure and the Date of Trial”, 9 November 2007, ICC-01/04-
01/06-1019, para. 21; Statement of Judge Bruno Cotte in Prosecutor v. Germain Katanga and Mathieu
Ngudjolo Chui, 1CC-01/04-01/07-T-71-Red-ENG, 1 October 2009, p. 3), while Pre-Trial Chambers
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the proceedings, namely the speedy conduct of proceedings [should occur] without
prejudice to the rights of the parties or participants concerned” (emphasis added).®®
This line of reasoning on expeditiousness also finds support in various decisions
issued by the ad hoc tribunals® and ECtHR jurisprudence. In relation to the latter, the
ECtHR has stated that “the existence and utilisation of expeditious proceedings in
criminal matters is not in itself contrary to Article 6 of the Convention as long as they
provide the necessary safeguards and guarantees contained therein” (emphasis
added).”

49, Failure to ensure respect for the rights of the accused becomes all the more
glaring when the issue in question has a direct effect on his or her liberty or the final
outcome of the case, as is the situation in hand. Thus, although stating that it is acting
under the umbrella of expeditiousness for the benefit of an accused, a Chamber may

end up depriving that person of his or her right to be heard in respect of an alleged

have referred to the fact that “expeditiousness of proceedings is closely linked to the concept of judicial
proceedings ‘within a reasonable time’ and complements the guarantees afforded to the suspect, such
as the right to fair and public proceedings” (emphasis added) (Prosecutor v. Jean-Pierre Bemba
Gombo, Pre-Trial Chamber III, “Decision on the Prosecutor’s application for leave to appeal Pre-Trial
Chamber III’s decision on disclosure”, 25 August 2008, ICC-01/05-01/08-75, para 17; Prosecutor v.
Jean-Pierre Bemba Gombo, Pre-Trial Chamber II, “Decision on the Prosecutor's Application for Leave
to Appeal the “Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo”, 18 September 2009, ICC-01/05-01/08-532, para. 20).
8 Pprosecutor v. Jean-Pierre Bemba Gombo, Pre-Trial Chamber III, “Decision on the Prosecutor’s
application for leave to appeal Pre-Trial Chamber III’s decision on disclosure”, 25 August 2008, ICC-
01/05-01/08-75, para. 18; Prosecutor v. Jean-Pierre Bemba Gombo, Pre-Trial Chamber II, “Decision
on the Prosecutor's Application for Leave to Appeal the “Decision Pursuant to Article 61(7)(a) and (b)
of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo”, 18
September 2009, ICC-01/05-01/08-532, para. 20.

¥ ICTR, Trial Chamber, Prosecutor v. Edouard Karemera et al., “Decision on Joseph Nzirorera’s
Motion for Stay of Proceedings while Unfit to Attend Trial or Certification to Appeal — Article 20 of
the Statute, Rule 73(B) of the Rules of Procedure and Evidence”, Case No. ICTR-98-44-T, 11 July
2007, para. 14 endorsed in ICTR, Appeals Chamber, Prosecutor v. Edouard Karemera et al., Decision
On Nzirorera’s Interlocutory Appeal Concerning His Right To Be Present At Trial, Case No. ICTR-98-
44-AR73.10, 5 October 2007, para, 12. See also ICTY, Appeals Chamber, Prosecutor v. Slobodan
Milosevic, “Reasons for the Decision on the Prosecution Motion Concerning Assignment of Counsel”,
1T-02-04, 4 April 2003, para. 41 (“A Trial Chamber has indeed an obligation to ensure that a trial is
fair and expeditious; moreover, while ensuring that the trial is fair and expeditions, a Trial Chamber
must also ensure that the rights of the accused, as set out in Article 21 of the Statute, are not
infringed.”).

% ECtHR, Borisova v. Bulgaria, “Judgment”, 21 December 2006, application no. 56891/00, para. 40;
ECtHR, Galstyan v. Armenia, “Judgment”, 15 November 2007, application no. 26986/03, para. 85.
Moreover, in a different judgment, in light of the reasoning in the aforementioned case of Borisova v.
Bulgaria, the ECtHR has argued, albeit in a different context, that although allowing the “expeditious
examination of disputes™ in relation to election procedures was considered desirable, these procedures
“should not result in undue curtailment of procedural guarantees afforded to the parties.” See ECtHR,
Kwiecien v. Poland, “Judgment”, 9 January 2007, application no. 51744/99, para. 55.
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violation of the fundamental human right to liberty — as in fact occurred in the instant

case.

50. Tt is also recalled that the principle of expeditiousness is attributed mostly to the
Chamber as an implied duty to organise the expeditious conduct of the proceedings
and also to itself expeditiously handle all pending issues before it. In this regard, one
may note that pursuant to article 64 (2) it is the Trial Chamber that is under a direct
obligation to ensure the expeditiousness of the trial. Therefore, although the
requirement of expeditiousness applies to all those concerned in the trial, as has been
acknowledged in the Impugned Decision’' and by the Majority Judgment,’” the onus
of ensuring expeditiousness falls squarely on the relevant Chamber. As a result,
regardless of the conduct of the parties, it is the duty of the judicial authority in

question, namely the Trial Chamber in this instance, to ensure expeditiousness.g3

! See Impugned Decision, para. 63. The Trial Chamber, in light of article 24(5) of the Code of
Professional Conduct for Counsel made the following comment: “[...] Such an obligation [to ensure
the trial is expeditious] must necessarily be performed by all those involved in the trial.”

°2 Majority Judgment, para. 43.

 This specific responsibility has also been upheld by the Inter American Court of Human Rights
(hereinafter: “IACtHR”) and the ECtHR. The ECtHR has held that despite the fact that “[...] it is for
the parties to take the initiative with regard to the progress of the proceedings [...] that the principle
does not dispense the courts from ensuring compliance with the requirements of Article 6 (art. 6) as
regards reasonable time.” (emphasis added) (ECtHR, Scopelliti v. Italy, “Judgment”, 23 November
1993, application no. 15511/89, para. 25. See also the following which refer to similar reasoning:
ECtHR, Capuano v Italy, “Judgment”, 25 June 1987, application no. 9381/81, para. 25; ECtHR,
Guincho v Portugal, “Judgment”, 10 July 1984, application no 8990/80, para. 32). In other cases the
principal contention of the ECtHR is that a “judicial authority” (ECtHR, Buchholz v. Germany,
“Judgment”, 6 May 1981, application no. 7759/77, para. 50: “Without minimising the importance of
the [German procedural differences], the Court considers, as did the Commission, that they do not
dispense the judicial authorities from ensuring the trial of the action expeditiously as required by
Article 6 (art. 6)”) or a “judge” (ECtHR, Scopelliti v. Italy, “Judgment”, 23 November 1993,
application no. 15511/89, para. 25) is not relieved of his responsibility to ensure expeditiousness as a
result of the fact that “the power of initiative rests with the parties [...]” (ECtHR, Guincho v Portugal,
“Judgment”, 10 July 1984, application no. 8990/80, para. 32) or that procedures before the courts are
“governed by the principle of the conduct of the litigation by the parties [...]” (ECtHR, Buchholz v.
Germany, “Judgment”, 6 May 1981, application no. 7759/77, para. 50). This obligation further arises as
a result of domestic legislation which provides for judges to act with “due diligence” (ECtHR, Guincho
v. Portugal, “Judgment”, 10 July 1984, application no 8990/80, para. 32) or with “speed and utmost
fairness” (ECtHR, Scopelliti v. Italy, “Judgment”, 23 November 1993, application no. 15511/89, para.
25). The IACtHR has also determined that the reasonable time during which a trial is to be conducted is
determined through a variety of factors, inter alia, the conduct of judicial authorities (IACtHR, Case of
Genie-Lacayo v. Nicaragua, “Judgment”, 29 January 1997. Series C No. 30, para. 77; IACtHR, Case of
Sudrez-Rosero v. Ecuador, “Judgment”, 12 November 1997. Series C No. 35, para. 72; IACtHR, Case
of Bayarri v. Argentina, “Judgment” 30 October 2008. Series C No. 187, para. 107; IACtHR, Case of
Valle-Jaramillo et al. v. Colombia, “Judgment” 27 November 2008. Series C No. 192, para. 155). It
has further noted that “lack of due diligence by [...] judicial authorities” (IACtHR, Case of Garcia
Prieto et al. v. El Salvador, “Judgment”, 20 November 2007, Series C No. 168, para. 116) and the
“delay of a determination by the judiciary” (IACtHR, Case of Garcia Prieto et al. v. El Salvador,
“Judgment”, 20 November 2007, Series C No. 168, para. 116) can contribute to a determination of a
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51. In our view, primacy was wrongfully accorded to expeditiousness in both the
Impugned Decision and the Majority Judgment. In addition to the other factors that
should have been properly weighed against the need for expeditiousness, the

following may be noted.

52. In the last paragraph of the Impugned Decision, the Trial Chamber stated that,
as “it need not rule on the merits of the [Defence] Motion, the parties’ and
participants’ submissions on the merits have not been considered in this Decision.”**
The Trial Chamber’s rationale for issuing several decisions related to the merits of the
motion, accepting a final filing on 6 October 2009, before ultimately dismissing the
Defence Motion, which was filed on 30 June 2009, on procedural grounds, is
questionable, bearing in mind expeditiousness.”® First, one may wonder why, if
expeditiousness was a concern, the Trial Chamber could not have fixed shorter
deadlines within which the relevant addressees had to make their filings.”” More
importantly, one may legitimately query whether the Trial Chamber could not have
used that same period of time to consider the merits of the Defence Motion, which
would have been in line with expeditiousness, as opposed to seeking various filings,

related to the merits, over a period of five months, ultimately dismissing the motion

out of concern for expeditiousness.

53. One must also consider whether the Trial Chamber’s reliance on
expeditiousness was reasonable given the stage of the proceedings at the time of filing
of the Defence Motion. In this regard, the Defence Motion was filed at a time when
the Trial Chamber was still acting during the preparatory phase of the trial. Mr
Katanga advised the Trial Chamber on 1 June 2009 that he intended to file the
Defence Motion; at this point, the trial was scheduled to begin nearly four months
later, on 24 September 2009. The Defence Motion was filed on 30 June 2009; at this
point, the trial was still scheduled to begin on 24 September 2009, that is, nearly three

violation of the reasonable time in which a case should be investigated. Recently, it has determined that
“li]f the passage of time has a relevant impact on the judicial situation of the induvidual, the
proceedings should be carried out mroe promptly so that the case is decided as soon as possible”
(IACtHR, Case of Valle-Jaramillo et al. v. Colombia, “Judgment”, 27 November 2008, Series C No.
192, para. 155).

** Impugned Decision, para. 67.

% Impugned Decision, para. 14 (Trial Chamber granted email permission to Prosecutor to file
additional case law).

% See paras 72-73 below.

%7 See e.g. rule 101.
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months later.’® In addition, on 31 August 2009, the Trial Chamber postponed the start
of the trial to 24 November 2009.° The Impugned Decision was issued on 20
November 2009, four days before the trial began, nearly five months after the filing of
the Defence Motion and nearly six months after Mr Katanga had advised the Trial
Chamber that he intended to file the Defence Motion. In the meantime, and as stated,
the Trial Chamber issued decisions in relation to the Defence Motion, seeking
submissions concerning, presumably, the merits of that motion. The preparatory stage
of the proceedings at the time of filing of the Defence Motion was a factor leaning in
favour of a decision to consider the Defence Motion on its merits, particularly given

its nature.

54. As a result of the above, and read with what follows, we find that the Trial

Chamber erred in how it weighed the need for expeditious proceedings in this case.

(b) Adequate Notice
55. The present case concerns the issue of whether a motion filed by Mr Katanga at
a particular stage of the proceedings should have been heard on the merits by the Trial
Chamber.'” As such, the question is best phrased in terms of a denial of Mr
Katanga’s right to be heard, in the context of his general right to a fair trial under

article 67 (1)'°! as well as in the context of article 64 (2).

56. This is a fundamental right that is guaranteed at the national level, such as in the

procedural due process context,'% and also at the international level. Article 7 (1) of

% “Décision fixant la date du procés (régle 132-1 du Réglement de procédure et de preuve)”, 27 March
2009, ICC-01/04-01/07-999, p. 11.

% “Décision reportant la date d’ouverture des débats au fond (régle 132-1 du Réglement de procédure
et de preuve”, 31 August 2009, ICC-01/04-01/07-1442, (hereinafter: “Decision Delaying the Hearing
on the Merits”), p. 13.

'% The Defence characterised this issue as a right of access to courts. However, we agree with the
Majority that the issue here rather relates to the right to a fair hearing. See Majority Judgment, para. 56.
The issue on appeal is not so much the denial, by the Trial Chamber, of the possibility for Mr Katanga
to institute judicial proceedings in which the legality of his arrest and detention may be reviewed.
Rather, the issue under consideration is the Trial Chamber’s failure, in the course of ongoing
proceedings, to hear Mr Katanga on a specific motion alleging violations of his fundamental rights on
the grounds that said motion was filed out of time.

1! See also the Majority Judgment, para. 56.

192 See e.g. United States of America, Supreme Court, Mathews v. Eldridge, 24 February 1976, 424
U.S. 319, p. 333; United States of America, Supreme Court, Fuentes v. Shevin, 12 June 1972, 407 U.S.
67, p. 80. English courts have held that it is required for magistrates to call upon the party to submit a
preliminary view before dismissing their case, even if the court could do so on their own motion. On
this, see United Kingdom, High Court of Justice Queen’s Bench Divisional Court, Department of
Public Prosecutions v. Cosier, 5 April 2000, [2000] C.0.D. 284; United Kingdom, Divisional Court, R
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the African Charter on Human and Peoples’ Rights states that “[e]very individual
shall have the right to have his cause heard”.!”> Having “adequate opportunity to
prepare a case, present arguments and evidence” is viewed by the African
Commission on Human and Peoples’ Rights (hereinafter: “African Commission™) as
an essential element of a fair hearing.'® The Aftican Commission has also found the
right to have one’s cause heard extends to “everything related to the matter, including
preliminary issues raised on the matter.”'®® The ECtHR likewise recognised that “the
right to a fair trial as guaranteed by Article 6 § 1 of the Convention includes the right
of the parties to the trial to submit any observations that they consider relevant to their
case. The purpose of the Convention being to guarantee not rights that are theoretical
or illusory but rights that are practical and effective [...], this right can only be seen to
be effective if the observations are actually ‘heard’, that is duly considered by the trial
court” (citation omi'rted).106 It has also been stated that “no decision, which is not
entirely unconditionally in favour of an individual, may be taken unless the person
concerned was previously given an opportunity to state his or her position on the
issue. [...] [Further] the right to be heard can be classified as an absolute
guarantee”.107 The fundamental nature of the right has also been referred to in the
jurisprudence of the ad hoc tribunals. For example, the Appeals Chamber for the
International Criminal Tribunal for the former Yugoslavia (hereinafter: “ICTY”) has
stated that generally “a party always has a right to be heard on its motion”,'®® while
the Appeals Chamber for the Special Court for Sierra Leone has indicated that parties

ought to be given an opportunity to be heard “as natural justice demands.”'%

v. Barking and Dagenham Justices, ex parte Director of Public Prosecutions, 8 November 1994,
[1995] Crim LR 953.

19 African Charter on Human and Peoples' Rights, signed on 27 June 1981, entered into force 21
October 1986, 1520 United Nations Treaty Series 26363, art. 7 (1).

1% African Commission on Human and People’s Rights, “Principles and Guidelines on the Right to a
Fair  Trial and Legal Assistance  in  Africa®, 2001, p. 2, accessed at
http://www.achpr.org/english/declarations/Guidelines_Trial_en.html. (“Principles and Guidelines™).

195" African Commission, Zimbabwe Lawyers for Human Rights & Associated Newspapers of
Zimbabwe/Republic of Zimbabwe, “Decision”, 24-30 June 2009, application no. 284/2003, para. 174.

1% ECtHR, Grand Chamber, Perez v. France, “Judgment”, 12 February 2004, application no.
47287/99, para. 80. See also ECtHR, Grand Chamber, Andrejeva v. Latvia, “Judgment”, 18 February
2009, application no. 55707/00, para. 96.

197 Trechsel, p. 89-90.

'® ICTY, Prosecutor v. Goran Jelisic, Appeals Chamber, “Judgement”, 5 July 2001, IT-95-10-A, para.
25.
19 SCSL, Prosecutor v. Alex Tamba Brima et al., Appeals Chamber, “Judgment”, 22 February 2008,
SCSL-2004-16-A, para. 64.
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57. At the same time, we do not dispute that the right to be heard is not absolute and
may be subject to limitations.!!® As stated above, the African Commission mentions
how a fair hearing only requires “adequate” opportunity to present one’s case.''' In
the absence of adequate opportunity to be heard, a fundamental right, such as the right
to a fair hearing, is only restricted in human rights and ad hoc tribunal jurisprudence
through a proportionality assessment that looks to whether the restriction is in service
of a sufficiently important objective that must impair the right no more than is
necessary to accomplish the objective.''? International jurisprudence reveals several

examples where a party’s right to be heard was found to be validly circumscribed.'"

58. In our view, the issue turns on whether Mr Katanga had an adequate opportunity
to be heard, which in turn relates to whether he had certainty as to when he had to file

the Defence Motion.

59. Under the European Convention the need for certainty is an indispensable
element of a right to a fair hearing. The ECtHR stated that “[t]he right to a fair hearing
before a tribunal as guaranteed by Article 6 § 1 of the Convention must be interpreted

in the light of the Preamble to the Convention, which declares, among other things,

"9 For example, it is agreed in principle that it is acceptable to deny an applicant of the right to be

heard on the merits of his or her motion when it is filed outside a clearly defined time limit and an
extension of time is not merited (e.g. see regulation 35 of the Regulations of the Court). Several such
time limits are indicated in the Regulations of the Court. E.g. regulation 34 (responses and replies);
regulation 50 (specific time limits for victims and State parties); regulation 58 (1) (time limits for
aPpeals under Rule 150); and regulation 64 (2) (time limits for appeals under Rule 154).

" Principles and Guidelines, p. 2.

12 Eor example, the ECtHR has consistently found in the limiting defence disclosure context that “only
such measures restricting the rights of the defence which are strictly necessary are permissible under
Article 6 § 1” and that “in order to ensure that the accused receives a fair trial, any difficulties caused to
the defence by a limitation on its rights must be sufficiently counterbalanced by the procedures
followed by the judicial authorities”. ECtHR, Grand Chamber, Edwards and Lewis v. United Kingdom,
“Judgment”, 27 October 2004, application nos. 39647/98 and 40461/98, paras 46, 48; ECtHR, Grand
Chamber, Jasper v. United Kingdom, “Judgment”, 16 February 2000, application no. 27052/95, para.
52; ECtHR, Grand Chamber, Rowe and Davis v. United Kingdom, “Judgment”, 16 February 2000,
application no. 28901/95, para. 61; ECtHR, Grand Chamber, Fitt v. United Kingdom, 16 February
2000, application no. 29777/96, para. 45. See also ICTY, Appeals Chamber, Prosecutor v. Slobodan
MiloSevi¢, Decision on Interlocutory Appeal of the Trial Chamber’s Decision on the Assignment of
Defence Counsel, 1 November 2004, IT-02-54-AR73.7, para. 17 (restrictions on fundamental right like
right to self-representation guided by “some variant of a basic proportionality principle”).

'3 The Appeals Chamber has previously held that a party has no right to be heard in a case where the
reason arguments were not considered because the party’s original submissions on the same matters
lacked specificity. Prosecutor v. Germain Katanga, “Judgment on the appeal of the Prosecutor against
the decision of Pre-Trial Chamber I entitled 'First Decision on the Prosecution.Request for
Authorisation to Redact Witness Statements™, 13 May 2008, ICC-01/04-01/07-475 (OA), para. 108.
The ICTY Appeals Chamber found no error when the prosecution was denied a right to an oral hearing
in a situation when all their basic arguments were made in a written motion that required no oral
supplement. Prosecutor v. Goran Jelisic, “Judgement”, 5 July 2001, IT-95-10-A, para. 25.
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the rule of law to be part of the common heritage of the Contracting States. One of the
fundamental aspects of the rule of law is the principle of legal certainty”. In the
ECtHR the standard of “lawfulness” is set by the Convention. The standard “requires
that all law be sufficiently precise to avoid all risk of arbitrariness and to allow the
citizen — if need be, with appropriate advice — to foresee, to a degree that is reasonable
in the circumstances of the case, the consequences which a given action may

entail.”!"*

60. Thus, in order to achieve certainty, a Chamber, when faced with an issue that is
not regulated by a relevant legal provision, should compensate for the lack of such a
provision that would otherwise provide certainty. In doing so, the Chamber provides
the necessary certainty and predictability to the parties and it ensures that the
proceedings are properly organised. This in turn guarantees due respect for the rights
of the parties. In this respect, Chambers should have in place a clear policy which will
indicate to the parties how it expects the proceedings to unfold and in particular, as far
as the issue at stake is concerned, that parties are expected to file motions, not
otherwise regulated by law, whenever they are in a position to effectively exercise
their right. This is an assessment that depends primarily on the facts of each particular

case.

61. In the case in hand, the Trial Chamber found that the Defence Motion was filed
too late. The result of its conclusions, even though it did not cxpréssly say it, must
have been that Mr Katanga was adequately on notice that his motion should have been
filed at a much earlier phase in the proceedings, in particular, even at the pre-trial
phase. We cannot agree. As put by the Majority, the question is “whether Mr Katanga
was adequately put on notice that he should have raised the issue of his allegedly
unlawful pre-surrender arrest and detention earlier”,!”® and, in our view, that failure to
do so would render his application inadmissible. In addition, whether he had
reasonable grounds for not filing his motion earlier. In our view, although Mr Katanga
may have missed earlier opportunities when he could have filed the Defence Motion,
it does not follow that his filing was too late (or not within a reasonable time), when

he had not been clearly advised as to when ‘too late’ would be. Three groups of

" ECtHR, Grand Chamber, Medvedyev and Others v. France, “Judgment”, 29 March 2010,
aPplication no. 3394/03, para. 80.
!5 Majority Judgment, para. 58.
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proceedings will be examined; the pre-trial phase, the trial phase and detention

reviews.

(i)  Pre-Trial Phase
62. As seen above, the Trial Chamber established a requirement that the Defence
Motion should have been filed during the pre-trial phase. It admonished Mr Katanga
for not having done so. However, the record illustrates that Mr Katanga’s conduct in
this respect cannot be faulted. Indeed, Mr Katanga may have acted on interpretations
of the law and statements made by the Pre-Trial Chamber and certainly had not been

advised that he was required to file his motion at this time.

63. Mr Katanga raised this issue from the very earliest moment, his first appearance
in Court, on 22 October 2007.""® Thereafter, he requested the Pre-Trial Chamber’s
assistance in order to obtain relevant information from the authorities of the
Democratic Republic of the Congo (hereinafter: “DRC”) and sought its guidance as to
the time limits for filing his motion (see further below).""” The Pre-Trial Chamber
made statements in this respect, based on its interpretation that the issues raised
related to jurisdiction. In addition, the information sought from the DRC was only
received by Mr Katanga on 28 August 2008, which was after the conclusion of the
confirmation hearing (which ended on 16 July 2008), and during the 60 day period
provided to the Pre-Trial Chamber to issue its written decision.''® In the result, this
was approximately one month before the issuance of that confirmation decision on 30

September 2008.'"

64. It seems clear to us that the Trial Chamber criticised Mr Katanga for failing to

take advantage of opportunities to file his motion during the pre-trial phase, despite

' See Impugned Decision, para. 43.

" During the initial appearance, Mr Katanga was invited by the Pre-Trial Chamber to submit his
arguments in writing. Mr Katanga filed an application, on 7 April 2008, with a view to obtaining the
DRC’s cooperation in providing documents to substantiate his allegations. In view of his concern as to
the deadline by which he had to file his application, the Pre-Trial Chamber, on 17 April 2008, stated
that, even if he did not obtain the documents before the confirmation hearing, this would not affect his
right to make his challenge under article 19, the Pre-Trial Chamber having characterized the matter as
falling under that provision. Further statements were made by the Pre-Trial Chamber in an ex parte
decision of 25 April 2008 and during a hearing on 14 May 2008. See Impugned Decision, paras 43-45.
!¥ Regulation 53 of the Regulations of the Court.

'® “Decision on the confirmation of charges”, 30 September 2008, ICC-01/04-01/07-717, (Public
Redacted Version).
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the fact that it accepted that it would consider the opportunities at the trial phase.'*’ It

seems also clear that the Trial Chamber took this into account in its overall
assessment of the case.'?! In our view, and having considered the facts, in particular
the Pre-Trial Chamber’s statements to Mr Katanga based on its interpretation of the
law, the Trial Chamber erred in taking those possibilities into account. Mr Katanga
had not been advised, before the issuance of the Impugned Decision, that he should
have filed his motion during the pre-trial phase. He relied on the Pre-Trial Chamber’s
interpretation of the law and respected the view taken in this regard by the Pre-Trial
Chamber, which was seised of the case prior to the trial phase. Nevertheless, he was
admonished. In our view it was an error to sanction Mr Katanga for procedural
behaviour that was in compliance with a view of a Chamber which was at the relevant
time seised of his case. The Trial Chamber’s criticism of his failure to raise the matter
during that phase is, therefore, unwarranted. Although it is true that Mr Katanga
received the information sought from the DRC one month before the confirmation of
charges decision was issued by the Pre-Trial Chamber,'?* it is not unreasonable that in
these circumstances he did not file the Defence Motion before that Chamber, in

particular as that Chamber had indicated that he could file it later.

(i)  Trial Phase
65. Turning to the trial phase, indeed the Trial Chamber’s main criticism seems to
be, as it states at the outset of its analysis on this phase, “that, between its constitution
on 24 October 2008 and the hearing held by it on 1 June 2009, at no time did the
Defence for Germain Katanga raise with it the matter of the unlawfulness of the
latter’s detention, despite having several opportunities to do s0.”'** Our study of the
record has not uncovered any instances where Mr Katanga advised the Trial Chamber
that he intended to raise this matter (that is, before the Heari‘ng of 1 June 2009).
Neither has Mr Katanga asserted that this was the case. However, as stated above, the
question is whether he knew he had to raise the issue earlier. The Trial Chamber, in
the Impugned Decision, did not expressly consider whether Mr Katanga had such
notice. Rather, it largely focused on the opportunities that were available to him in

addition to the Order of 13 November 2008. In considering those opportunities, the

12 Impugned Decision, paras 48-50.

12 See Impugned Decision, paras 48, 66.
122 See above, para. 63.

'3 Impugned Decision, para. 51.
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