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PRE-TRIAL CHAMBER I of the International Criminal Court (respectively, “Chamber”

and “Court”), in the case of the Prosecutor v. Callixte Mbarushimana;

HEREBY RENDERS THE FOLLOWING DECISION.

I. INTRODUCTION
1. Callixte Mbarushimana

1. The suspect, Callixte Mbarushimana (“Mr Mbarushimana” or “the Suspect”),
was born on 24 July 1963 in Ndusu, in Ruhengeri, Northern Province of Rwanda. He is
a Rwandan national, allegedly of Hutu ethnicity and is a computer engineer. In 2003, he
acquired refugee status in France, holding a residence permit which expires on 31

December 2013.1

2. The Document Containing the Charges (“DCC”) alleges that Mr Mbarushimana
has been associated with the Forces Démocratiques pour la Liberation du Rwanda (“FDLR")
since at least 2004.2 According to their statute, the FDLR is an armed group seeking to

“reconquérir et défendre la souveraineté nationale” of Rwanda.?

3. According to the information provided by the Prosecution, in the aftermath of
the 1994 genocide in Rwanda, as the rebel group, the Rwandan Patriotic Front, gained
control of the country, members of the former Forces Armées Rwandaises (“ex-FAR”) and

members of the interahamwe* militias allegedly responsible for the Rwandan genocide

11CC-01/04-01/10-330-AnxA-Red, para. 1; see also ICC-01/04-01/10-T-6-Red2-ENG CT WT, p. 3, line 17.
2DCC, para. 2. '
3 EVD-PT-OTP-01080, « Manifeste-programme et statuts des Forces Démocratique de Libération du

Rwanda » ("FDLR Statute"), at 1515.
4 Literally in Kinyarwanda “those who work together”, the name given to Rwandan Hutu militias trained to
kill Tutsi during the Rwandan genocide. See EVD-PT-D06-01265, Expert report of Witness 2, at 0015-6.

No. ICC-01/04-01/10 6/150 16 December 2011



fled to the Kivu Provinces in the eastern part of what was then Zaire, now the
Democratic Republic of the Congo (“DRC”).° Over time, members of the ex-FAR and
interahamwe, as well as exiled Rwandans seeking political change in Rwanda, began to
organise themselves into structured political and military groups designed to oppose

the new Rwandan government, both politically and militarily.¢

4. The first of these groups was called Rassemblement pour le retour des Réfugiés
Rwandais which was created in 1995,” the remnants of which would later form the Armée
de Libération du Rwanda (“ALIR”) in 1997.% It was the stated purpose of both these
groups to return to Rwanda and overthrow the incumbent government.® In or around

early 2000, a splinter group of ALIR leaders broke away and formed the FDLR.!? Ignace

5 EVD-PT-OTP-00054, Report: Conflict and Transition Consultancies, Opportunities and Constrains for the
Disarmament & reparations of Foreign Armed Groups in the Democratic Republic of the Congo, Hans Romkema De
Veenhoop, June 2007 (“Hans Romkema De Veenhoop Report”), at 0345; EVD-PT-OTP-00761, Rwanda:
Arming the perpetrators of the genocide, Amnesty International, June 1995 (“Amnesty International Article
1995), at 0036, 0042; EVD-PT-OTP-00277, A Welcome Expression of Intent. The Nairobi Communiqué and the Ex-
FAR/Interahamwe, African Rights Working for Justice, December 2007 (“African Rights Report”), at 0128,
0131; EVD-PT-OTP-00343, United Nations, Consolidated Report on Investigations Conducted by the United
Nations Joint Human Rights Office (UNJHRO) into Massacres and Serious Human Rights Abuses in Busurungi and
Mianga, North Kivu, in April and May 2009 (“UNJHRO Report”), at 0039; EVD-PT-OTP-00865, Letter dated 9
November 2009 from the Group of Experts on the Democratic Republic of the Congo addressed to the
Chairman of the Security Council Committee established pursuant to resolution 1533 (2004), at 0510.

¢ EVD-PT-OTP-00277, African Rights Report, at 0128, 0131; EVD-PT-OTP-00761, Amnesty International
Article 1995, at 0043-4.

7 EVD-PT-OTP-00054, Hans Romkema De Veenhoop Report, at 0345; EVD-PT-OTP-00277, African Rights
Report, at 0134; EVD-PT-OTP-00761, Amnesty International Article 1995, at 0044; EVD-PT-OTP-00286, The
Rwandan Political Opposition in Exile: A valid interlocutor vis-a-vis Kigali?, IDPM-UA Discussion paper, 2004-1
(“IDPM-UA Discussion paper”), at 0534.

8 EVD-PT-OTP-00286, IDPM-UA Discussion paper, at 0535; EVD-PT-OTP-00054, Hans Romkema De
Veenhoop Report, at 0346; EVD-PT-D06-01285, Transcript of Interview of Witness 4/BKA-3, at 0034.

9 EVD-PT-OTP-00286, IDPM-UA Discussion paper, at 0539; EVD-PT-OTP-00767, South Kivu: a Sanctuary for
the rebellion of the Democratic Forces for the Liberation of Rwanda, IOB Discussion Paper, 2006.05 (“IOB
Discussion Paper”), at 0186.

10 EVD-PT-OTP-00277, African Rights Report, at 0142; EVD-PT-OTP-00054, Hans Romkema De Veenhoop
Report, at 0346; EVD-PT-D06-01275, Transcript of Interview of Witness 672, at 0841; EVD-PT-OTP-00630,
Transcript of Interview of Witness 561, at 1233; EVD-PT-OTP-00643, Transcript of Interview of Witness 552,
at 0224; EVD-PT-OTP-00701, Transcript of Interview of Witness 544, at 0951.
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Murwanashyaka was appointed as President of the FDLR in late 2001'' and held this

position until his arrest by the German authorities in November 2009.1

5. The Prosecution alleges that the Suspect is a member of the FDLR Comité
Directeur (Steering Committee), an organ responsible for the group’s general policy
composed of representatives from both its military and its political wing,'® and that his
role within the organisation has expanded over the years. Firstly appointed
Commissioner for Finance in 2004, Mr Mbarushimana became Deputy Executive
Secretary in 2005 and Executive Secretary in 2007. Following the arrest of FDLR
President Murwanashyaka and Vice President Straton Musoni in Germany in
November 2009, Mr Mbarushimana remained the last high-ranking FDLR
representative based in Europe; he subsequently became the de facto leader of the FDLR

and was appointed FDLR first Vice President ad interim in 2010.1

2. Prosecution’s allegations

6. The Prosecution alleges that, in January 2009, the FDLR hierarchy launched a
campaign aimed at attacking the civilian population and creating a “humanitarian
catastrophe” in the Kivu provinces of DRC, in order to draw the world’s attention to the
FDLR’s political demands. The Prosecution submits that attacks were carried out by
FDLR troops in pursuance of this strategy, which resulted in the commission of several

war crimes and crimes against humanity.'

7. The Prosecution alleges that a significant part of the strategy of attacking the

civilian population consisted in publicly denying any responsibility of the FDLR for the

WEVD-PT-OTP-00277, African Rights Report, at 0143.

2 EVD-PT-OTP-00834, Transcript of Interview of Witness 632, at 0423; EVD-PT-OTP-00644, Transcript of
Interview of Witness 552, at 0278.

13 EVD-PT-OTP-01080, FDLR Statute, at 1525-6.

4 DCC, para. 2.

15 DCC, para. 34.

No. ICC-01/04-01/10 8/150 16 December 2011



losses entailed by those attacks, in some instances blaming other armed parties to the
conflict, in particular the DRC governmental Forces Armées de la Républiqgue Démocratique
du Congo (“FARDC”).' The systematic denial was aimed at preventing the FDLR’s
leaders from being labelled as mass murderers, on the one hand, and at exploiting the
international attention on the FDLR and its political agenda triggered by the attacks, on

the other.?”

8. According to the DCC, in his capacity as Executive Secretary of the FDLR, Mr
Mbarushimana was the individual responsible for the implementation of this part of the
FDLR strategy. On the one hand, whilst having full knowledge of the attacks
perpetrated by the FDLR against the civilian population, he issued several press
releases on behalf of the organisation in the aftermath of operations, systematically
denying any responsibility of the group. On the other hand, he engaged in international
peace talks and negotiations, shrewdly portraying the FDLR as an actor seeking peace
and stability in the Kivu area.’® In the words of the Prosecution, the Suspect was the
“linchpin” of the overall FDLR strategy, namely “because of his ability to transform the
FDLR’s crimes on the ground into political capital”.’ As such, he is to be held
criminally responsible under Article 25(3)(d) of the Rome Statute (“Statute”), since he
knowingly and intentionally contributed “in any other way” —i.e., in a way other than
the ones listed in article 25(3) (a), (b) and (c) of the Statute - to the commission of the
war crimes and crimes against humanity charged by the Prosecution under Counts 1 to

13.

3. Defence Submissions

16 DCC, para. 41.

17 [CC-01/04-01/10-T-7-Red-ENG WT, p. 35, lines 2-12.
8DCC, paras 119-26.

19 TCC-01/04-01/10-T-7-Red-ENG WT, p. 33, lines 8-11.
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9. The main arguments submitted by the Defence in response to these allegations
are threefold. First, it points out that the evidence fails to support the finding that the
attacks were carried out by the FDLR. According to the Defence, the identification of the
perpetrators by the victims, usually based on the language'spoken by the attackers, is
often unreliable, since many different Kinyarwanda-speaking militias are active in the
DRC and members of some groups deliberately conceal their identity.? Second, as
regards those attacks where the involvement of the FDLR may be considered to have
been established, the target of the attack was not the civilian population as such.?!
Deaths of civilians were rather the “collateral damage” of operations aimed at engaging
the stronghold of the FARDC, 2 who located their troops among the civilian
population.? Finally, the Defence submits that, even if some civilians did perish at the
hands of FDLR soldiers, those killings were not authorised by the FDLR leadership,

namely by President Murwanashyaka and Commander Mudacumura.?*

10.  Against this background, the Defence argues that Mr Mbarushimana, far from
being responsible for any of the attacks attributed to the FDLR, can at the most be
blamed for having shown sympathy for the FDLR’s political goals, which sympathy
falls entirely within the scope of his freedom of association.? In the view of the Defence,
the Prosecution failed to prove that the Suspect’s conduct gave any causal contribution
to the commission of the “humanitarian catastrophe” attributed to the FDLR, as well as
to prove that such alleged contribution was intentional within the meaning of article
25(3)(d) of tile Statute, since the evidence shows neither the intent of the Suspect to

harm civilians, nor his positive knowledge of the criminal intent of the FDLR.%

2 [CC-01/04-01/10-450, Defence written submissions Pursuant to the Oral Order of Pre-Trial Chamber I of 16
September 2011 (“Defence Final Submissions”), paras 52-6.

21 Defence Final Submissions, paras 46-50.

2 JCC-01/04-01/10-T-7-Red-ENG WT, p. 71, lines 2-7; ICC-01/04-01/10-T-8-Red2-ENG CT WT, p. 44, lines 23-
25 and p. 45, line 1.

3 [CC-01/04-01/10-T-7-Red-ENG WT, p. 70, lines 8-9, see also Defence Final Submissions, paras 46-50.

24 For the attack on Mianga, see ICC-01/04-01/10-T-8-Red2-ENG CT WT, p. 46, lines 21-5 and p. 47, line 1; for
Busurungi see ICC-01/04-01/10-T-8-Red2-ENG CT WT, p. 57, lines 6-23.

% Defence Final Submissions, paras 1-3.

% Defence Final Submissions, paras 35-7.
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Accordingly, the Defence requests the Chamber not to confirm the charges against Mr

Mbarushimana.?”

4. Submissions of Legal Representatives of Victims

11.  The victims authorised to participate in the proceedings (“Victims”) challenge
the merits of the Defence’s arguments on various grounds. First, they submit that their
identification of the FDLR as the perpetrators is reliable, both because many of them are
former hostages who had been living together with their offenders for weeks, and since
the perpetrators themselves claimed to be FDLR members.? They further submit that
the use of severe cruelty against the defenceless population is a particular fighting
technique peculiar to the FDLR.” In their view, the involvement of civilians in the
attacks carried out by the FDLR, far from being mere “collateral damage”, resulted from
a planned strategy to target the civilian population,® for the purposes illustrated by the
Prosecution.® Finally, regarding the role of the Suspect, the Victims argue that, due to
his position within the FDLR, Mr Mbarushimana could not have been unaware of the

criminal plan of the organisation®.

12.  From a procedural standpoint, the Victims argue that the Chamber should avoid
conducting a “mini-trial” and base its decision solely on the existence of concrete and

tangible elements of evidence. ® They submit that the evidence available to the

% Defence Final Submissions, para. 91.

38 JCC-01/04-01/10-446, « Observations de victimes autorisées a participer a la procédure au terme de
l'audience de confirmation des charges retenues contre M. Callixte Mbarushimana » ("First Victims Final
Submissions"), para. 23 ; ICC-01/04-01/10-447, « Observations et “conclusions finales” aux fins de confirmation des
charges retenues contre C:MBARUSHIMANA Par les 37 victimes en vertu de l'article 68 alinéa 3 du Statut de Rome.
En vertu de la jurisprudence ICC n°ICC-01/04-0iy07-474-tFRA ch.prél.du 13 mai 2008 par.127 & 133 » ("Second

Victims Final Submissions"), para. 8.
® First Victims Final Submissions, paras 25-7; Second Victims Final Submissions, para. 14.

% First Victims Final Submissions, para. 29; Second Victims Final Submissions, para. 1, ICC-01/04-01/10-T-9-

ENG CT WT, p. 22, lines 1-2.

31 See above, paras 6-8.

32 Second Victims Final Submissions, para. 6, see also First Victims Final Submissions, para. 39.

3 First Victims Final Submissions, para. 12-15, sec also Second Victims Final Submissions, para. 5.
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Chamber at this early stage of the proceedings is sufficient to establish that there are
substantial grounds to believe that the Suspect is responsible for the alleged crimes and,

accordingly, request the Chamber to confirm the charges against Mr Mbarushimana.

II. PROCEDURAL HISTORY

13.  On 20 August 2010, the Prosecution submitted the “Prosecutor’s Application
under Article 58” (“Application for a Warrant of Arrest”),* requesting the Chamber to
issue a warrant of arrest for Mr Mbarushimana, alleging that he was criminally
responsible under article 25(3)(a) or, in the alternative, under article 25(3)(d), both of the
Statute, for war crimes and crimes against humanity committed by the FDLR in the
North and South Kivu Provinces of the DRC between January 2009 and the date of the

Application for a Warrant of Arrest.

14.  On 28 September 2010, the Chamber rendered the “Decision on the Prosecutor’s
Application for the Warrant of Arrest against Callixte Mbarushimana” (“Decision on

Warrant of Arrest”)* and issued a “Warrant of Arrest for Callixte Mbarushimana”.¥”

15.  On 11 October 2010, Mr Mbarushimana was arrested at his residence in Paris
(France) by the French authorities. On 25 January 2011, he was transferred to the ICC

detention centre in The Hague.

16.  On 28 January 2011, Mr Mbarushimana made his first appearance before the
Chamber pursuant to article 60 of the Statute. At the hearing, the Chamber satisfied
itself that the Suspect had been informed of the crimes he was alleged to have
committed and of his rights pursuant to the Statute and the Rules of Procedure and

Evidence (“Rules”), noted that Judge Sanji Mmasenono Monageng had been appointed

3 First Victims Final Submissions, p. 19; Second Victims Final Submissions, p. 19.

35 JCC-01/04-01/10-11-Red2 with public annexes 1-4, 7-9 and confidential annexes 5-6, 10-11.
36 [CC-01/04-01/10-1.

37 ICC-01/04-01/10-2-tENG with annex.
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as Single Judge in relation to the case and scheduled the commencement of the hearing
on the confirmation of the charges for 4 July 2011.% The hearing was subsequently
postponed to 17 August 2011* and finally to 16 September 2011.4

17. On 11 February 2011, the Prosecution filed the “Prosecution’s request for a
review of potentially privileged material”.# The Prosecution submitted that, among the
material seized at the premises of Mr Mbarushimana and processed by the Registry, it
had identified a number of potentially privileged documents and requested that such
documents be screened by the Chamber, the Office of Public Counsel for the Defence or
“an outside practitioner” with a view to identifying the privileged items. The
identification and review of the potentially privileged material triggered as many as
seven decisions by either the Chamber or the Single Judge, addressing issues ranging

from procedural and technical matters* to the merits.*®

18.  On 14 February 2011, a status conference on issues relating to disclosure for the
purposes of the confirmation hearing was held.* The “Decision on issues relating to
disclosure”, establishing the relevant principles and time-frame, was issued on 30

March 2011.%

19.  On 30 March 2011, the first “Defence request for interim release” was filed. On
19 May 2011, the Chamber issued its “Decision on the ‘Defence Request for Interim

Release’”,¥ rejecting the request; the Appeals Chamber confirmed this decision on 14

38 ]JCC-01/04-01/10-T-1-ENG.

3 JCC-01/04-01/10-207. For the reasons triggering this postponement, see infra, para. 23.

40 JCC-01/04-01/10-374. For the reasons triggering this postponement, see infra, para. 29.

41 JCC-01/04-01/10-54 with annex.

42 JCC-01/04-01/10-67; ICC-01/04-01/10-105; ICC-01/04-01/10-158.

4 [CC-01/04-01/10-237, with conf. ex parte annexes 1-4; ICC-01/04-01/10-277, with confidential ex parte
annexes 1-4; ICC-01/04-01/10-286, with conf. ex parte annexes 1-3; ICC-01/04-01/10-314 with confidential
ex parte annex.

# ICC-01/04-01/10-T-2-ENG, in compliance with the Single Judge “Decision Scheduling a Hearing on
Issues relating to Disclosure between the Parties”: ICC-01/04-01/10-52.

45 JCC-01/04-01/10-87.

4% JCC-01/04-01/10-86 with annexes 1-4, 6-7, 9, 11, conf. annexes 5, 8, 10; ICC-01/04-01/10-99, with
confidential ex parte annexes A-F.

47 1CC-01/04-01/10-163.
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July 2011.#8 A “Second Defence request for interim release”, filed on 20 July 2011, was
dismissed by the Single Judge on 28 July 2011;% the Appeals Chamber confirmed the
Single Judge’s decision on 21 September 2011.5' The “Third Defence request for interim
release”* was submitted pursuant to Article 60(4) of the Statute on 19 August 2011 and
rejected by the Chamber on 16 September 20115

20.  On 12 May 2011, the Single Judge issued the “Decision on the Prosecution’s
request for the assessment of the English proficiency of Callixte Mbarushimana”
(“Language Proficiency Decision”),* ordering, inter alia, the Prosecution to disclose to
the Defence, no later than 1 June 2011, the French translations of all witness statements

which had not been disclosed in Kinyarwanda.

21.  On 20 May 2011 and on 6 July 2011, the Single Judge issued the “Decision on the
Prosecutor’s applications® for redactions pursuant to Rule 81(2) and Rule 81(4)”¢ and
the “Decision on the Prosecution’s request for variation of time limit and fourth and
fifth applications for authorisation to redaction pursuant to Rules 81(2) and (4)”,

respectively.®

48 ICC-01/04-01/10-283.

49 ICC-01/04-01/10-294.

5 ICC-01/04-01/10-319.

5t ICC-01/04-01/10-438.

52 ICC-01/04-01/10-383.

53 ICC-01/04-01/10-428.

54 ICC-01/04-01/10-145.

55 JCC-01/04-01/10-112-Red, dated 18 April 2011 and Addendum thereto ICC-01/04-01/10-148 with
confidential ex parte annexes A and G and 1-8, dated 13 May 2011; ICC-01/04-01/10-135-Red2 with
confidential ex parte annexes A-N and 1-22, dated 4 May 2011; ICC-01/04-01/10-151-Red with confidential
ex parte annexes 1-3 and A-C, dated 13 May 2011.

5% ]JCC-01/04-01/10-167 with confidential ex parte annexes I-II.

57 ICC-01/04-01/10-208-Corr-Red with confidential ex parte corr. annex.

58 JCC-01/04-01/10-249-Conf-Corr-Red with confidential ex parte corr. annex.

% 1CC-01/04-01/10-268 with confidential ex parte annex.
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22.  On 24 May 2011, the Defence filed the “Defence request for a permanent stay of
proceedings”, % alleging an abuse of process to the detriment of the Suspect. The

Chamber rejected the request on 1 July 2011.¢!

23. On 25 May 2011, the Prosecution submitted the “Prosecution’s request in terms
of Rule 121(7) for the postponement of the confirmation hearing to preserve the fairness
of the proceedings”,®? alleging that only a very limited portion of the large amount of
electronic material seized at Mr Mbarushimana’s premises upon his arrest had been
recently made available to it, and that further time-consuming processes would be
required to make the remaining portion of the relevant material available for review.
~ Accordingly, the Prosecution requested the Chamber to set a new date for the
confirmation hearing, in order to allow it to access the relevant material and to include
it, as appropriate, in its list of evidence. On 31 May 2011, the Chamber granted the
request, rescheduled the commencement of the confirmation hearing for 17 August 2011

and accordingly amended the relevant deadlines.

24.  On 15 July 2011, the Prosecution filed the “Prosecution’s document containing
the charges and List of Evidence submitted pursuant to article 61(3) and Rule 121(3)”.%
On 20 July 2011, the Prosecution, having identified “errors, internal inconsistencies,
omissions and duplications” in the DCC and in the list of evidence (“LoE”), filed
amended versions of both documents as an “Addendum” to the DCC and LoE.®* On 21
July 2011, the Defence filed two requests® to exclude the Prosecution’s amended DCC
and amended LoE; on 22 July 2011, it submitted a request “to strike out portions of [the]

document containing the charges for lack of specificity” .’

6 JCC-01/04-01/10-177 with confidential annexes 1-3; ICC-01/04-01/10-209 with confidential annexes 1-4.

61 ICC-01/04-01/10-264; the request for leave to appeal this decision was rejected by the Chamber on 15
July 2011 (ICC-01/04-01/10-288).

62 JCC-01/04-01/10-189.

6 ICC-01/04-01/10-207.

64 [CC-01/04-01/10-287 with confidential annexes A-E.

65 JCC-01/04-01/10-298 with annex 1 and confidential annexes A-B.

6 JCC-01/04-01/10-301; ICC-01/04-01/10-303.

67 TCC-01/04-01/10-305.
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25.  On 22 July 2011, the Chamber issued the “Decision on the ‘Defence request to
exclude the Prosecution’s amended document containing the charges and amended list
of evidence’”,% whereby it (i) noted that the DCC and LoE filed as “Addendum” were
“materially and substantially different” from the versions of the samie documents filed
on 15 July 2011; (ii) considered that it would be more appropriate to address and decide
upon the issues raised by the Defence request to strike out portions of the DCC in the
context of the decision on the confirmation of the charges; and (iii) ordered the Registrar
to strike out the Addendum and its English version from the record and the Prosecution
to re-file a new version of the DCC, which would “not add to, or anyway expand upon”
the information contained in the original DCC. In compliance with the deadline set by

the Chamber, the Prosecution re-filed both the DCC and the LoE on 25 July 2011.¢°

26.  On 1 August 2011, the Defence filed its LoE in compliance with the “Decision on

the Prosecution’s request for the postponement of the confirmation hearing”.”

27.  On 3 August 2011, the Defence filed its “Request for a ruling on the admissibility
of two categories of evidence”, requesting the Chamber to refuse to admit into evidence
two categories of items: “all materials seized from Mr Mbarushimana’s house” upon
his arrest pursuant to the Chamber’s warrant and “all communications intercepted by
the French and German authorities”.” On 14 September 2011, the Defence filed its
“Challenge to the admissibility of all materials emanating from Human Rights Watch

and contained in the Prosecution LoE for use at the confirmation hearing” .7

6 ICC-01/04-01/10-306.

6 ICC-01/04-01/10-311 with redacted annex A and confidential annexes B-C.

70 ICC-01/04-01/10-322 with confidential annex A.

71 1CC-01/04-01/10-329 with annex; ICC-01/04-01/10-329-Corr. with Corr. annex. The Prosecution replied
on 10 August 2011 (ICC-01/04-01/10-347-Conf.).

72 ICC-01/04-01/10-423-Conf-Exp with confidential ex parte annex. The Prosecution replied on 15
September 2011 (ICC-01/04-01/10-426-Conf-Exp).
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28.  On 11 August 2011, the Single Judge issued the “Decision on the 138 applications
for victims’ participation in the proceedings”, pursuant to which 130 applicants were

authorised to participate in the proceedings.”

29.  On 7 August 2011, the Defence filed its “Request to deny the use of certain
incriminating evidence at the confirmation hearing”, requesting the Chamber to deny
the use by the Prosecution, for the purposes of the confirmation hearing, of all witness
interviews for which either no written transcript in Kinyarwanda or French, or no
associated audio files, had been submitted to the Defence. On 16 August 2011, on the
basis of the Prosecution’s response” and of supplementary information submitted by
both the Defence” and the Prosecution,’® the Chamber, whilst expressing its profound
dissatisfaction with the belated submission of such a critical issue, found that the
fairness of the proceedings required that the Defence be provided with either full
written translations of the interviews in French or transcriptions in Kinyarwanda, or
with French summaries of those interviews. Accordingly, it ordered that such
translations or summaries be provided to the Defence by 31 August 2011 and

postponed the commencement of the confirmation hearing to 16 September 2011.

30.  On 30 August 2011, the Prosecution filed the “Prosecution’s filing of amended

list of evidence in compliance with decision ICC-01/04-01/10-378",” from which, inter

73 ICC-01/04-01/10-351 with confidential annex; out of the 130 victims, 37 victims were represented by Me
Mayombo Kassongo and 93 by Me Ghislain Mabanga; 30 of the victims authorised to participate in the
proceedings were initially represented by Me Hervé Diakiese, either by appointment or designation of
the Registry according to the Chamber’s instructions (ICC-01/04-01/10-379, with public annex 1 and
confidential annexes 2-4). On 19 August 2011 (ICC-01/04-01/10-385, with annexes I and II), the Registrar
informed the Chamber that, since Me Diakiese had been struck off the list of admitted counsels in the
DRC for a disciplinary offence, he no longer satisfied the criterion set out in regulation 67(2) of the
Regulations of the Court (“Regulations”) and, accordingly, had been removed from the ICC list of
counsel. The Registrar’s decision was upheld by the Presidency (ICC-RoC72-01/1-4) and triggered the
reassignment of the victims represented by Me Diakiese to Me Kassongo, by Single Judge Decision dated
9 September 2011 (ICC-01/04-01/10-409).

74 1CC-01/04-01/10-343.

75 ICC-01/04-01/10-378.

76 ICC-01/04-01/10-353.

77 1CC-01/04-01/10-368 with confidential annexes 1-3.

78 JCC-01/04-01/10-373.

7 1CC-01/04-01/10-392 with public annex 3 and confidential annexes 1-2, 4.
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alia, a number of transcripts of witness interviews had been removed and replaced with
summaries. On 5 September 2011, the Defence filed a submission® arguing that, since
the Language Proficiency Decision had been issued for the benefit of the Suspect,
compliance with it could and should not result in adversely affecting his position.
Accordingly, it notified the Chamber that the Defence would retain, on its LoE, all those
transcripts which the Prosecution had originally disclosed and subsequently excluded
from its LoE and replaced with summaries in compliance with the Chamber’s order

dated 16 August 2011.

31.  On 8% and 9% September 2011, pursuant to an order by the Single Judge dated 7
September 2011, updated versions of the lists of evidence were resubmitted by the
Prosecution and the Defence respectively. On 12 September 2011, noting that the
Defence had included in its LoE the same witness statements that it had previously
successfully sought to exclude, and that it would be illogical and inconsistent to allow
the Defence alone to rely on materials which had been excluded by the Prosecution in
compliance with an order aimed at preserving the rights of the Defence, the Single
Judge decided inter alia that both witness statements and summaries were part of the
evidence to be considered for the purposes of the confirmation hearing and that both

parties would be able to rely on them in full.#

32.  On the same day, the Single Judge filed the “Second decision on the schedule of
the confirmation hearing” .8 The hearing was held from 16 to 21 September 2011. Final
written submissions were filed by the Prosecution® and the legal representatives of the

victims¥ on 6 October 2011 and by the Defence on 21 October 2011.%

80 JCC-01/04-01/10-398.

81 JCC-01/04-01/10-403 with confidential annexes 1-5.

8 JCC-01/04-01/10-405 with conf. annex A corr. and public annex B.
8 ICC-01/04-01/10-401.

8 ICC-01/04-01/10-419.

85 JCC-01/04-01/10-413 with annex.

8 JCC-01/04-01/10-448-Red.

87 JCC-01/04-01/10-446; ICC-01/04-01/10-447.

88 JCC-01/04-01/10-450.
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33.  On 26 October 2011, the Chamber issued the “Decision on the Defence Challenge
to the Jurisdiction of the Court”,® whereby it rejected the Defence’s challenge under
article 19(2) of the Statute® and held that the crimes referred to in the Prosecution’s
Application for a Warrant of Arrest were sufficiently linked to the situation of crisis
which triggered the jurisdiction of the Court through the referral by the DRC and, as

such, fell within the scope of such jurisdiction.

34. On 8 December 2011, the Defence filed its « Requéte urgente de la Défense
relative aux délais de recours qui affecteront la décision de confirmation ou
d’infirmation des charges »,°! in which it requested that (i) the time limit, set out in rule
155 of the Rules, for filing an application for leave to appeal the decision on the
confirmation of charges, begin to run when the French translation of the decision is
notified to the parties; and (ii) should the French version of the decision on the
Confirmation of Charges be notified to Mr Mbarushimana during the court recess, the
time limit, under Rule 155 of the Rules, should start running after the court recess. The
Prosecution responded on 9 December 2011, requesting the Chamber to deny the first
request and declaring that it does not oppose that the time limit set out in Rule 155 start
running —for all parties — from the date that the Court resumes its activities on the 9

January 2012.

III. CONSIDERATIONS BY THE CHAMBER ON THE CONDUCT OF THE
PROCEEDINGS BY THE PARTIES

35. Before going into the merits of the case, the Chamber wishes to express its
dissatisfaction with both parties’ conduct throughout the proceedings leading to the

confirmation of the charges.

8 JCC-01/04-01/10-451.

% ICC-01/04-01/10-290 with public annexes A, D and confidential annexes B-C; see also the submissions
made by the Prosecution, Legal Representatives of Victims, the Office of Public Counsel for Victims and
the DRC: ICC-01/04-01/10-320; ICC-01/04-01/10-406 ICC-01/04-01/10-406-Corr with annex and ICC-01/04-
01/10-411; ICC-01/04-01/10-417-Red with public redacted annexes 1-5; and 1CC-01/04-01/10-440 with
confidential annex respectively.

91 ICC-01/04-01/10-462.

92 JCC-01/04-01/10-463.
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36.  First, there were significant oversights and mistakes regarding vital aspects of
the case. Among these, the “errors, internal inconsistencies, omissions and
duplications” identified by the Prosecution in the version of the DCC and LoE
originally filed*® stand out as particularly unfortunate. The Defence’s request to readmit
evidence it had previously successfully sought to exclude on grounds of violation of the
Suspect’s rights® caused unnecessary further delays in the proceedings. Such problems
have not helped in streamlining the proceedings: in most cases they triggered
additional petitioning and litigation, such as when the Chamber was encumbered by
the Prosecution with the unnecessary burden of authorising redactions to a document

which had already been previously disclosed in unredacted form.%

37.  Second, both parties failed to comply with it or complied erroneously, which

required the Registry to review the relevant numbers assigned to the evidence twice.% [

38.  The Chamber believes that the Court is meant to become a beacon for litigation
in international criminal law. For these reasons, it invites both parties to critically assess
their conduct throughout these proceedings, with the hope that such critical assessment
will allow them to learn important lessons for their future engagements before this

Court.

IV. EVIDENTIARY MATTERS

1. “Substantial grounds to believe” Standard

9 See ICC-01/04-01/10-306,p 4.

9 1CC-01/04-01/10-298, Anxl and Conf-Anxs A and B. Pursuant to Decision ICC-01/04-01/10-306 this
document ICC-01/04-01/01-289 and the attached annexes have been removed from the case record; ICC-
01/04-01/10-343; ICC-01/04-01/10-348; ICC-01/04-01/10-353.

9 [CC-01/04-01/10-222-Conf-Red; ICC-01/04-01/10-258.

9% [CC-01/04-01/10-424 and Conf-Anxs 1-2; ICC-01/04-01/10-442 and Conf-Anxs 1-2; ICC-01/04-01/10-449 and
Conf-Anxs 1-2.

No. ICC-01/04-01/10 20/150 16 December 2011



39.  Pursuant to article 61(7) of the Statute, the Chamber shall, on the basis of the
confirmation hearing, “determine whether there is sufficient evidence to establish

substantial grounds to believe that the person committed each of the crimes charged”.

40. The standard of substantial grounds to believe has been interpreted by the
Chamber in light of article 21(3) of the Statute and the jurisprudence of the European
Court of Human Rights to mean “strong grounds for believing”, such that the
Prosecution “must offer concrete and tangible proof demonstrating a clear line of

reasoning underpinning its specific allegations”.””

41.  This standard accords with the purpose of the confirmation hearing which “is
limited to committing for trial only those persons against whom sufficiently compelling
charges going beyond mere theory or suspicion have been brought”, a mechanism
“designed to protect the rights of the Defence against wrongful and wholly unfounded
charges”® and a means to ensure judicial economy by distinguishing those cases that

should go to trial from those that should not.”

2. Approach to the Evidence

42.  For the purposes of making its determination under article 61(7) of the Statute,
the Chamber will consider all items of evidence included in the Prosecution’s Amended
List of Evidence,'® and the items of evidence included in the Defence Updated List of

Evidence!® which were deemed to have been submitted in the Decision on Amended

97 JCC-01/04-01/06-803-tEN, The Prosecutor v. Thomas Lubanga Dyilo, Pre-Trial Chamber 1, “Decision on the
Confirmation of Charges”, 29 January 2007, paras 38-9; ICC-01/04-01/07-717, The Prosecutor v. Germain
Katanga, Pre-Trial Chamber I, “Decision on the Confirmation of Charges”, 1 October 2008, paras 62-5; ICC-
02/05-02/09-243-Red, The Prosecutor v. Bahar Idriss Abu Garda, Pre-Trial Chamber I, “Decision on the
Confirmation of Charges”, 8 February 2010, paras 35-9; ICC-02/05-03/09-121-Corr-Red, The Prosecutor v.
Abdallah Banda Abakaer Nourain and Saleh Mohammed Jerbo Jamus, Pre-Trial Chamber I, “Corrigendum of the

“Decision on the Confirmation of Charges””, 7 March 2011, paras 29-31.
% JCC-01/04-01/06-803-tEN, para. 37.

9 JCC-02/05-03/09-121-Corr-Red, para. 31.

100 JCC-01/04-01/10-403-Conf-Anx2 and ICC-01/04-01/10-403-Conf-Anx3.
101 JCC-01/04-01/10-405-Conf-AnxA-Corr.
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List of Evidence.'® The Chamber notes the Prosecution’s submission that it had
obtained information which may cast doubt on the reliability of the version of events
contained in the statement of Witness 692'® and the agreement of the Defence that this
statement should not be relied upon.'™ Accordingly, the Chamber will not use the

statement of Witness 692 to support its findings.

43.  The Chamber will refrain from entering into an assessment pursuant to article
69(4) of the Statute as to the admissibility of each item of evidence submitted for the
purposes of the confirmation hearing, in the absence of a challenge in this regard from
either of the parties. This approach is consistent with the evidentiary rules applicable to
and the scope of the evidentiary analysis undertaken at the pre-trial stage of
proceedings.'® In particular, an in-depth assessment as to the admissibility of the
evidence submitted for the purposes of the confirmation hearing is rendered essentially
meaningless in view of the fact that the Prosecution may, for the purposes of the
confirmation of charges, rely on documentary or summary evidence, including redacted
versions of witness statements and summaries of statements of anonymous witnesses,

and need not call the witnesses expected to testify at trial.'%

44.  This approach is further justified by the limited object and purpose of the
confirmation hearing which, as highlighted above, is to separate those cases which
should go to trial from those which should not. In this regard, the Chamber’s

consideration of the evidence is not undertaken for the purposes of determining the

102 }CC-01/04-01/10-419.
103 Summary of the Statement of Witness 692, EVD-PT-OTP-00759.
104 JCC-01/04-01/10-456 and ICC-01/04-01/10-458.

105 In this regard, the Appeals Chamber has previously held that “[a]s the threshold for the confirmation of
the charges is lower than for a conviction, the Prosecutor may be able to convince the Pre-Trial Chamber that
the threshold for the confirmation of the charges has been reached even if the reliability of the witnesses and
other evidence was not fully tested.” (ICC-01/04-01/06-774, The Prosecutor v. Thomas Lubanga Dyilo, Appeals
Chamber, “Judgment on the appeal of Mr. Thomas Lubanga Dyilo against the decision of Pre-Trial Chamber
I entitled "Second Decision on the Prosecution Requests and Amended Requests for Redactions under Rule

81””, 14 December 2006, para. 47).

106 Article 61(6) of the Statute; ICC-01/04-01/06-773, The Prosecutor v. Thomas Lubanga Dyilo, Appeals Chamber,
“Judgment on the appeal of Mr. Thomas Lubanga Dyilo against the decision of Pre-Trial Chamber I entitled
"First Decision on the Prosecution Requests and Amended Requests for Redactions under Rule 81”7, 14

December 2006, paras 41-51; and ICC-01/04-01/06-774, paras 43-7.
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guilt or innocence of the suspect. A wholesale assessment as to the admissibility of each
item of evidence at this stage would unjustifiably delay the proceedings and give rise to
an inappropriate pre-determination of evidentiary matters which should be properly
decided in light of the whole of the evidence presented at trial. Such an approach, in the
view of the Chamber, would be incompatible with the fair trial rights of the suspect
guaranteed under article 67 of the Statute, and in particular, the right to be tried without

undue delay under article 67(1)(c) of the Statute.

45.  The Chamber underlines that this assessment of the evidence does not entail, as
suggested by the Prosecution, that all evidence that is “not incredible on its face” should
be accepted, or that “the Prosecution’s evidence is “entitled to credence unless
incapable of belief””.'” There is no provision in the statutory framework of the Court
which expressly states that inconsistencies, ambiguities or contradictions in the
evidence should be resolved in favour of the Prosecution. Furthermore, the procedures
before the international criminal tribunals, on which the Prosecution relies in support of
its theory of evidence assessment, are so fundamentally different to the proceedings
relating to the confirmation of charges that such a principle cannot be applied by

analogy.%

46. In addition, article 61(6) of the Statute allows for the Defence to challenge the
evidence brought by the Prosecution and to present its own evidence. The introduction
of conflicting evidence by the Defence necessarily engages the Chamber in an
assessment of the credibility and weight of this evidence in light of the whole of the

evidence submitted for the purposes of the confirmation hearing. There is no basis to

107 JCC-01/04-01/10-448-Red at paras 32-4.

18 The Prosecution cites rule 98 bis of the Rules of Procedure and Evidence of the International Criminal
Tribunal for the Former Yugoslavia, Rev. 46, 20 October 2011: “At the close of the Prosecution’s case, the
Trial Chamber shall, by oral decision and after hearing the oral submissions of the parties, enter a judgement
of acquittal on any count if there is no evidence capable of supporting a conviction.” This procedure is
clearly distinguishable from that applicable at the confirmation hearing as set out in article 61 of the Statute,
on the basis of which the Chamber must determine, in light of the evidence submitted by both the
Prosecution and Defence, whether there are substantial grounds to believe that the suspect committed the

crimes charged.
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apply a different approach to such an assessment where the conflict or contradiction is

between items of evidence submitted by the Prosecution.

47.  Accordingly, and consistent with the approach adopted in other cases, the
Chamber will assess the intrinsic coherence of each item of evidence in light of the
whole of the evidence submitted for the purposes of the confirmation hearing. Where
such evidence is found to contain inconsistencies, ambiguities or contradictions, the
Chamber will exercise caution in using it to affirm or reject any assertion made by the

Prosecution.

48. The Chamber also points out that the lack of specific reference to a piece of
evidence in the present decision does not mean that this evidence has been found to be
inadmissible. It is important to emphasise that the evidence referred to in the present
Decision is for the purpose of providing the underlying reasoning for the findings of the
Chamber, without prejudice to additional items of evidence that could also support the

same findings.1%
3. Anonymous Witnesses’ Statements and Summaries of Witness Statements

49.  The Chamber reaffirms previous findings that, although the use of anonymous
witnesses’ statements and summaries of anonymous witnesses’ statements is permitted
at the pre-trial stage, such evidence may be taken to have a lower probative value in
order to counterbalance the disadvantage that it might cause to the Defence.
Furthermore, anonymous hearsay contained in witness statements will be used only for
the purposes of corroborating other evidence, while second degree and more remote
anonymous hearsay contained in witness statements will be used with caution, even as

a means of corroborating other evidence.''! Hearsay from a known source will be

109 See ICC-02/05-02/09-243-Red, para. 45.

10 JCC-01/04-01/07-717, paras 159-60; ICC-01/05-01/08-424, The Prosecutor v. Jean-Pierre Bemba Gombo, Pre-
Trial Chamber II, “Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo”, 15 June 2009, para. 49; ICC-02/05-02/09-243-Red, paras 49-51;
and ICC-02/05-03/09-121-Corr-Red, para. 41.

11 JCC-01/04-01/06-803-tEn, paras 101-106; ICC-01/04-01/07-717, paras 118-20, 137-40.
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analysed on a case by case basis, “taking into account factors such as the consistency of
the information itself and its consistency with the evidence as a whole, the reliability of

the source and the possibility for the Defence to challenge the source”.!2

50.  The Chamber further notes that a number of the statements relied on by the
Prosecution were given by former members of the FDLR, some of whom participated in
the events alleged in the present case. The Chamber will assess the information
contained in these statements in light of the evidence presented as a whole and, mindful
of the risks that attach to the statements of insider witnesses, will exercise caution in

using such evidence to support its findings.!

51.  Finally, the Chamber wishes to highlight its concern at the technique followed in
several instances by some Prosecution investigators, which seems utterly inappropriate
when viewed in light of the objective, set out in article 54(1)(a) of the Statute, to
establish the truth by “investigating incriminating and exonerating circumstances
equally”. The reader of the transcripts of interviews is repeatedly left with the
impression that the investigator is so attached to his or hér theory or assumption that he
or she does not refrain from putting questions in leading terms and from showing
resentment, impatience or disappointment whenever the witness replies in terms which
are not entirely in line with his or her expectations. Suggesting that the witness may not
be “really remembering exactly what was said”,"* complaining about having “to milk
out” from the witness details which are of relevance to the investigation,''* lamenting
that the witness does not “really understand what is important” to the investigators in
the case,' or hinting at the fact that the witness may be “trying to cover” for the
Suspect,'” seem hardly reconcilable with a professional and impartial technique of

witness questioning. Accordingly, the Chamber cannot refrain from deprecating such

12]CC-01/04-01/07-717, para. 141.

113 JCC-02/05-03/09-121-Corr-Red, para. 42.

114 EVD-PT-D06-01349, Transcript of Interview of Witness 632, at 0376, lines 492-3.
115 EVD-PT-D06-01349, Transcript of Interview of Witness 632, at 0382, lines 717-8.
116 EVD-PT-OTP-00668, Transcript of interview of Witness 564, at 1162, line 177.
17 EVD-PT-D06-01322, Transcript of Interview of Witness 559, at 1679, line 279.
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techniques and from highlighting that, as a consequence, the probative value of

evidence obtained by these means may be significantly weakened.

4. Defence Challenges to the Admissibility of Evidence

52.  The Defence has challenged the admissibility of the following items of evidence:
(i) materials, electronic or documentary, seized from Mr Mbarushimana’s house at the
time of his arrest,!"® (ii) communications intercepted by the French and German

authorities,” and (iii) documents emanating from Human Rights Watch.120

53.  Consistent with its findings above, the Chamber notes that the following rulings
as to the admissibility of the categories of evidence challenged by the Defence are made
for the purposes and in the context of the confirmation hearing only and are “without
prejudice to the Trial Chamber’s exercise of its functions and powers to make a final

determination as to the admissibility and probative value” of any evidence.!*!
(i) Materials Seized from Mr Mbarushimana’s House at the Time of his Arrest

54. The Defence challenged the admissibility of materials seized from Mr
Mbarushimana’s house at the time of his arrest (“Seized Materials”) on the grounds that
the Prosecution failed to produce a judicial order or warrant authorising the search, in
the absence of which the Defence is unable to determine whether the search was

authorised and conducted in accordance with the law.12

55. The Defence went on to raise two other issues relating to the subsequent

treatment of the Seized Materials, including (i) the fact that the seals on the bags

118 JCC-01/04-01/10-329-Corr and annex.

119 Jbid.

120 JCC-01/04-01/10-423-Conf-Exp and annex.

121 JCC-01/04-01/06-803-tEn, para. 90; ICC-01/04-01/07-717, para. 71.
122 JCC-01/04-01/10-329-Corr, paras 3-6.
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containing the Seized Materials were broken by members of the Registry in the absence
of a Defence representative, and pursuant to a protocol which was not subject to judicial
approval by way of a decision which could have been appealed, and (ii) the fact that a
number of hard drives amongst the Seized Materials were found to be faulty after they
had been handled by the French gendarmerie as well as the Registry and, in one

instance, the Prosecution.'??

56. In response, the Prosecution submitted that the burden of proving that the
evidence was obtained, not just illegally, but in violation of the Suspect’s internationally
recognised human rights, falls on the Defence.' The Prosecution further noted that (i)
the seizure of the materials in question was the result of a request for co-operation in
this regard directed by the Registry to the French authorities in compliance with an
order of the Chamber, (ii) a procés verbal filed by the Prosecution shows that the search
was authorised by a French Judge, and (iii) Mr Mbarushimana took no steps to
challenge the legality of the search and seizure when he appeared before the French

Courts prior to his surrender.'®

57.  In addition, the Prosecution underlined that the Defence had failed to provide
any support for the conclusion that evidence obtained through the alleged breach of the
Suspect’s rights should be excluded on the grounds that (i) the violation casts
substantial doubt on the reliability of the Seized Materials or (ii) the admission of such
evidence would be antithetical to and would seriously damage the integrity of the

proceedings under article 69(7) of the Statute.!

58. At the outset, the Chamber notes that it may be presumed that the investigative
activities carried out by national judicial and executive authorities in pursuance of
domestic investigations or further to a request for co-operation by the Court have been

carried out in accordance with the legal provisions applicable in that State.

123 Ibid., paras 7-10.

124 JCC-01/04-01/10-347-Conf, paras 13-5.
125 [bid., para. 18.

126 Jbid., para. 23.
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59.  The Chamber further recalls its previous findings that “unless a party provides
information which can reasonably cast doubt on the authenticity of [...] items presented
by the opposing party, such items must be considered authentic in the context of the
confirmation. hearing.”'” The Chamber is of the view that this principle is equally
applicable to challenges raised to the admissibility of evidence under article 69(7) of the

Statute.

60. The Defence has not provided any information that would cast doubt on the
legality of the domestic procedures. The Chamber is thus of the view that in the
circumstances there is no burden on the Prosecution to prove that the impugned
procedures were legal and that the evidence in question was not obtained in violation of

the Statute or internationally recognised human rights.

61.  Even if it were to be accepted that there were procedural shortcomings in the
investigative procedures complained of, article 69(7) of the Statute does not mandate
automatic exclusion of evidence thus obtained. In each case, the striking of an
appropriate balance between the Statute’s fundamental values is at the discretion of the
Chamber and items of evidence obtained in violation of the Statute or internationally
recognised human rights will be found to be inadmissible only in circumstances where
(a) the violation casts substantial doubt on the reliability of the evidence, or (b) the
admissibility of the evidence would be antithetical to and would seriously damage the

integrity of the proceedings.'?

127 See ICC-01/04-01/06-803-tEn, para. 97. This is consistent with the findings of the Appeals Chamber that
“the right to challenge the evidence [...] must be understood in the context of the confirmation hearing,
which does not amount to a determination of the guilt or innocence of the accused. [...] As the threshold for
the confirmation of the charges is lower than for a conviction, the Prosecution may be able to convince the
Pre-Trial Chamber that the threshold for the confirmation of charges has been reached even if the reliability

of the witnesses and other evidence was not fully tested.”, ICC-01/04-01/06-774, para. 47.

128 JCC-01/04-01/06-803-tEn, para. 84; ICTY, Trial Chamber, The Prosecutor v. Delali¢, “Decision on the
Tendering of Prosecution Exhibits 104-108”, 9 February 1998, Case No. IT-96-21, at paras 19-21; ICTY, Trial

Chamber II, The Prosecutor v. Radoslav Brdanin, “Decision on the Defence “Objection to Intercept Evidence
3 October 2003, Case No. IT-99-36-T, at para. 7.
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62.  The Defence challenge to the admissibility of the Seized Materials is based on the
presumption that the search and seizure was carried out illegally. No factual basis is
provided by the Defence in support of this assertion and no submissions are made,
speculative or otherwise, as to how the alleged illegality of the search would render the

evidence inadmissible under article 69(7) of the Statute.

63.  The Chamber similarly views the Defence’s arguments in relation to the breaking
of the seals of the bags containing the Seized Materials and the faulty hard drives as
unsubstantiated and speculative. In particular, the Defence has failed to establish that
the breaking of the seals on the bags, in the absence of a representative of the Defence
team, amounts to a violation of the Statute or internationally recognised human}

rights.1?

64. Moreover, the Defence’s arguments in this regard are centred on the possibility
that materials or hard drives containing exculpatory information may have been lost or
damaged in the processing of the evidence. No factual basis is given in support of these
allegations and no indication is given as to how this alleged violation, even if
established to the requisite degree, would operate to render the evidence that was

successfully recovered inadmissible under article 69(7) of the Statute.

65.  Therefore, the defence challenge to the admissibility of the Seized Materials is

rejected.

(ii) Communications Intercepted by the French and German Authorities

129 As the Prosecution pointed out, the ICTR Trial Chamber decision which was cited by the Defence in
support of this proposition (ICTR, Trial Chamber III, The Prosecutor v. Nzirorera, “Decision on Defence Third
Motion for Return of Property and Sanctions for Violations of Court Order”, 13 October 2003, Case No.
ICTR-98-44-1), is relevant to the specific circumstances of that case alone. It must be emphasised that the
requirement that the seals on the evidence bags be broken in the presence of a Defence representative in the
Nzirorera case was established by order of the Trial Chamber dated 7 September 2000, which was issued in
response to a Defence challenge, and is not, as such, indicative of the existence of a broader principle that the

breaking of seals on evidence bags must be carried out in the presence of a Defence representative.
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66. The Defence objected to the admission into evidence of communications
intercepted by the French and German authorities on the grounds that no judicial

authorisations or warrants had been produced for the intercepts carried out.!®

67.  The Defence further objected to the Prosecution’s reliance on a French intercept
on the grounds that it is irrelevant, as the recording took place on 18 July 2010 and thus
after the time period of the charges against Mr Mbarushimana.® In addition, the
Defence noted that the German intercepts were performed on communication devices
allegedly belonging to Mr Ignace Murwanashyaka and argued that the evidence arising
from these intercepts could only be used to incriminate Mr Murwanashyaka as the
judicially authorised subject of the intercepts.’ The Defence further observed that the
Prosecution had failed to provide telecom data proving that Mr Murwanashyaka was

the subscriber to the intercepted telephone line.’*

68. The Defence also objected to the fact that the Prosecution did not provide
evidence as to (i) the working practices in accordance with which the German intercepts
were carried out, (ii) the identities of the persons responsible for carrying out the
intercepts, or (iii) the means by which the authors of the metadata accompanying the
intercepts identified Mr Mbarushimana as one of the interlocutors in the conversations.
The Defence asserted that, in these circumstances, there can be no guarantee that the
audio files and intercepts relied on by the Prosecution accurately reflect the intercepted

communications in their entirety.!*

69. The Prosecution submitted that the Defence has not established (i) that the
intercepts were carried out in violation of internationally recognised human rights, or (ii)

that the evidence should be excluded as the purported violation would cast substantial

130 JCC-01/04-01/10-329, paras 11-5.
131 Jbid., para. 19.

132 Jbid., para. 15.

133 Jbid.

134 Ibid., paras 17-8.
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doubt on the reliability of the evidence, or because admission of the evidence would be

antithetical to and would seriously damage the integrity of the proceedings.'®

70.  The Prosecution further submitted that the French intercept of 18 July 2010 is
relevant, as events before and after the time period relevant to the crimes charged can
provide cogent evidence of the criminal purpose and activity of the FDLR in 2009.'* In
relation to the German intercepts, the Prosecution rejected as unsupported the
Defence’s argument that the evidence arising out of these intercepts can only be used to
incriminate the person who was the subject of the intercept.’*” Regarding the attribution
of the telephone lines to Mr Mbarushimana, the Prosecution submitted that, “given the
limited nature and purpose of the confirmation hearing, the Prosecution cannot be
expected to call witnesses to explain precisely how each and every telephone call is

attributed to each caller”.138

71.  Inrelation to the Defence’s request that the intercept evidence be excluded under
article 69(7) of the Statute, the Chamber reaffirms its findings set out in paragraphs 61-
65 above.'® The Chamber notes that the Defence’s suggestion that the interception of
the communications in question was carried out illegally is ill founded, as it has not
been substantiated in any way. Moreover, the Defence has failed to make any
submissions to the effect that a lack of authorisation of the intercepts would have any
impact on the reliability of the evidence thereby obtained, or that their admission into
evidence would be antithetical to or would seriously damﬁge the integrity of the
proceedings. Accordingly, the Chamber rejects the defence challenge to the
admissibility of the intercepts under article 69(7) of the Statute.

135 JCC-01/04-01/10-347-Conf, paras 19-23.
136 Jbid., para. 38.
137 Ibid., para. 40.
138 Jbid., para. 42.

139 See, 1CC-01/04-01/06-1981, The Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber I, “Decision on the
admission of material from the “bar table””, 24 June 2009, paras 21-31; See also ICTY, Trial Chamber II, The
Prosecutor v. Mico Stanisi¢ and Stojan Zupljanin, “Decision Denying the Stanii¢ Motion for Exclusion of
Recorded Intercepts”, 16 December 2009, Case No. IT-08-91-T, para.21; ICTY, Trial Chamber, The Prosecutor
v. Radovan KaradZié, “Decision on the Accused’s Motion to Exclude Intercepted Conversations”, 30

September 2010, Case No: ]t-95-5/18-T, para. 8.
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72.  In relation to the Defence challenge to the relevance and reliability of the
intercepted communications, the Chamber recalls article 69(4) of the Statute, pursuant
to which the Court “may rule on the relevance or admissibility of any evidence, taking
into account, inter alia, the probative value of the evidence and any prejudice that such
evidence may cause to a fair trial or to a fair evaluation of the testimony of a witness, in
accordance with the Rules of Procedure and Evidence”. In addition, rule 63(2) of the
Rules provides that “[a] Chamber shall have the authority, in accordance with the
discretion described in article 64, paragraph 9, to assess freely all evidence submitted in

order to determine its relevance or admissibility in accordance with article 69”.14°

73.  The Chamber is of the view that it would exceed the limited scope and purpose
of the confirmation hearing to require the Prosecution to introduce extensive evidence
at this stage of the proceedings as to the work practices of national judicial systems in

accordance with which the intercepts in question were carried out.

74.  Considering (i) the particular relevance of the intercept evidence in light of the
mode of criminal responsibility alleged against Mr Mbarushimana, (ii) the fact that
there is no allegation of any bias or interest in the outcome of these proceedings or the
events to which the charges relate on the part of the States which collected the intercept
evidence, (iii) the context in which and the purpose for which the evidence was
obtained, and (iv) the specific evidence used to identify the individuals involved, the

Chamber is satisfied that the intercept evidence is both relevant and admissible.

(iii)) Documents Emanating from Human Rights Watch

140 These provisions have been found to indicate that “the drafters of the Statute framework have clearly and
deliberately avoided proscribing certain categories or types of evidence” or limiting in any way the
Chamber’s ability to freely assess all available evidence (ICC-01/04-01/06-1399-Corr, The Prosecutor v. Thomas
Lubanga Dyilo, Trial Chamber I, “Decision on the Admissibility of Four Documents”, 13 June 2008, para. 24).
The broad discretion of the Chamber to freely assess all available evidence is necessary in view of the nature
of the cases that come before the Court, in the context of which evidence is often obtained under very
difficult circumstances, such as during an armed conflict, as well as the limited means available to the organs
of the Court and their dependence on the co-operation of sovereign states and domestic law enforcement

authorities for the collection and retrieval of evidence.
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