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I. Introduction and Main Conclusions 

1. The Majority of Pre-Trial Chamber II (the "Chamber"), having examined the 

"Prosecutor's Application Pursuant to Article 58 as to Francis Kirimi Muthaura, 

Uhuru Muigai Kenyatta and Mohammed Hussein Ali" (the "Application")^ and the 

evidence and other information submitted, issued on 8 March 2011 three summonses 

for Francis Kirimi Muthaura ("Francis Muthaura"), Uhuru Muigai Kenyatta ("Uhuru 

Kenyatta") and Mohammed Hussein Ali ("Mohammed Ali") to appear before the 

Court pursuant to article 58(7) of the Rome Statute (the "Statute").^ The Majority is 

satisfied that there are reasonable grounds to believe that, from on or about 24 

January 2008 until 31 January 2008, those three suspects are criminally responsible 

for crimes against humanity in the form of murder, forcible transfer of population, 

rape, persecution, and other inhumane acts pursuant to an organizational policy in 

Nakuru town (Nakuru District, Rift Valley Province) and Naivasha town (Naivasha 

District, Rift Valley Province), Republic of Kenya, in violation of articles 7(l)(a), 

7(l)(d), 7(l)(g), 7(l)(h) and 7(l)(k) of the Statute. 

2. I am unable to accept the decision of the Majority and the analysis that underpins 

it. I continue to believe that the International Criminal Court (the "ICC" or the 

"Court") lacks jurisdiction ratione materiae in the situation in the Republic of Kenya, 

including in the present case. I am not satisfied that there are reasonable grounds to 

believe that the crimes alleged, which occurred during the violence that took place 

from on or about 24 January 2008 until 31 January 2008 in Nakuru and Naivasha 

towns, were committed pursuant to the policy of an organisation within the meaning 

of article 7(2)(a) of the Statute. Thus, I am not satisfied that the crimes alleged 

constitute crimes against humanity pursuant to article 7 of the Statute. 

3. I wish to confess that I have taken this position with a heavy heart. I am 

profoundly aware of the crimes and atrocities described in the Application for 

1 ICC-01/09-31-Red; ICC-01/09-31-Conf-Exp and annexes. 
2 Pre-Trial Chamber II, ''Decision on the Prosecutor's Application for Summonses to Appear for 
Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali", ICC-01/09-02/11-01. 
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summonses to appear for the three suspects Francis Muthaura, Uhuru Kenyatta and 

Mohammed Ali pursuant to article 58(7) of the Statute. I understand and sympathise 

with the hopes and expectations of the victims of the crimes committed in different 

locations, including Kisumu town (Kisumu District, Nyanza Province), Kibera 

(Kibera Division, Nairobi Province), Nakuru town (Nakuru District, Rift Valley 

Province) and Naivasha town (Naivasha District, Rift Valley Province). I am aware of 

the victims' expectation that those responsible for these crimes should be brought to 

justice. I am also painfully aware that there are currently many citizens in the 

Republic of Kenya who hope for and support the intervention of the Court in this 

country because they do not have confidence in their criminal justice system. 

4. In these circumstances, I would like to reiterate my request to all those in the 

Republic of Kenya who yearn for justice and support the. intervention of the ICC with 

regard to the crimes alleged in this Application to understand and accept the 

following: 

[T]here are, in law and in the existing systems of criminal justice in this world, 
essentially two different categories of crimes which are crucial in the present case. 
There are, on the one side, international crimes of concern to the international 
community as a whole, in particular genocide, crimes against humanity, and war 
crimes pursuant to articles 6, 7 and 8 of the Statute. There are, on the other side, 
common crimes, albeit of a serious nature, prosecuted by national criminal justice 
systems, such as that of the Republic of Kenya. 

(...) 

[A] demarcation line must be drawn between international crimes and human rights 
infractions; between international crimes and ordinary crimes; between those crimes 
subject to international jurisdiction and those punishable under domestic penal 
legislation.^ 

5. Consequently, I have no doubt that the crimes alleged in the Application 

concerning Francis Muthaura, Uhuru Kenyatta and Mohammed Ali fall within the 

competence of the criminal justice authorities of the Republic of Kenya as a matter to 

be investigated and prosecuted under Kenyan criminal law. 

3 Dissenting Opinion of Judge Hans-Peter Kaul to the "Decision Pursuant to Article 15 of the Rome 
Statute on the Authorization of an Investigation into the Situation in the Republic of Kenya", ICC-
01/09-19-Corr, paras 8 and 65. 
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6. It is essentially on this point alone that I must separate myself from the Majority of 

the Chamber. As I am of the considered view that the Court lacks jurisdiction ratione 

materiae in the present case because the crimes alleged do not amount to crimes 

against humanity pursuant to article 7 of the Statute, I also feel barred, at least in 

principle, from pronouncing a view on whether there are reasonable grounds to 

believe, as required by article 58(7) of the Statute, that (1) the three suspects are 

criminally responsible for crimes against humanity in the form of murder, forcible 

transfer of population, rape, persecution, and other inhumane acts; and (2) that 

summonses are sufficient to ensure the suspects' appearance. 

7. I wish, however, to clarify and draw the attention of all concerned in the Republic 

of Kenya to the following: I do not question in this dissenting opinion that abhorrent 

crimes, as described in the Application, have been committed. Rather, my dissent 

concerns the fundamental issue whether the crimes alleged in the present case 

constitute crimes against humanity within the meaning of article 7 of the Statute, I 

reiterate that these offences are serious common crimes to be investigated and 

prosecuted by the competent authorities of the Republic of Kenya under Kenyan 

criminal law. Thus, it is the responsibility of the Republic of Kenya to initiate, 

without delay, genuine criminal proceedings to bring the main culprits, masterminds 

and perpetrators of the crimes committed during the 2007/2008 violence to justice. 

8. In the following, I shall set out my understanding of the law and my analysis of 

the evidence as to the existence of the constitutive contextual requirement of 

"organizational policy" pursuant to article 7(2)(a) of the Statute. 
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IL The Law and its Interpretation 

9. The chapeau of article 7(1) of the Statute reads: 

For the purpose of this Statute, 'crime against humanity' means any of the 
following acts when committed as part of a widespread or systematic attack 
directed against any civilian population, with the knowledge of the attack: (...) 

10. Article 7(2)(a) of the Statute stipulates: 

'Attack directed against any civilian population' means a course of conduct 
involving the multiple commission of acts referred to in paragraph 1 against any 
civilian population, pursuant to or in furtherance of a State or organizational policy 
to commit such attack[.] 

11. In my dissenting opinion to the Majority's decision of 31 March 2010 authorizing 

the commencement of the Prosecutor's proprio motu investigation into the situation in 

the Republic of Kenya,^ I set out in appropriate detail my understanding of the law 

governing in particular the constitutive contextual requirement of crimes against 

humanity in accordance with article 7(2)(a) of the Statute. 

12. For the purposes of the present dissenting opinion, I briefly recall that crimes 

alleged as part of an attack against any civilian population must be carried out 

pursuant to a policy of an 'organization' in accordance with article 7(2)(a) of the 

Statute. In my previous dissenting opinion, I set out my understanding of this 

statutory requirement as follows: 

51. I read [article 7(2)(a) of the Statute] such that the juxtaposition of the notions 
"State" and 'organization' in article 7(2)(a) of the Statute are an indication that even 
though the constitutive elements of statehood need not be established those 
'organizations' should partake of some characteristics of a State. Those 
characteristics eventually turn the private 'organization' into an entity which may 
act like a State or has quasi-State abilities. These characteristics could involve the 
following: (a) a collectivity of persons; (b) which was established and acts for a 
common purpose; (c) over a prolonged period of time; (d) which is under 
responsible command or adopted a certain degree of hierarchical structure, 
including, as a minimum, some kind of policy level; (e) with the capacity to impose 
the policy on its members and to sanction them; and (f) which has the capacity and 
means available to attack any civilian population on a large scale. 

52. In contrast, I believe that non-state actors which do not reach the level 
described above are not able to carry out a policy of this nature, such as groups of 

4 Pre-Trial Chamber II, "Decision Pursuant to Article 15 of the Rome Statute on the Authorization of 
an Investigation into the Situation in the Republic of Kenya", ICC-01/09-19-Corr. 
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organized crime, a mob, groups of (armed) civilians or criminal gangs. They would 
generally fall outside the scope of article 7(2)(a) of the Statute. To give a concrete 
example, violence-prone groups of persons formed on an ad hoc basis, randomly, 
spontaneously, for a passing occasion, with fluctuating membership and without a 
structure and level to set up a policy are not within the ambit of the Statute, even if 
they engage in numerous serious and organized crimes. Further elements are 
needed for a private entity to reach the level of an 'organization' within the 
meaning of article 7 of the Statute. For it is not the cruelty or mass victimization 
that turns a crime into a delictum iuris gentium but the constitutive contextual 
elements in which the act is embedded. 

53. In this respect, the general argument that any kind of non-state actors may be 
qualified as an 'organization' within the meaning of article 7(2)(a) of the Statute on 
the grounds that it "has the capability to perform acts which infringe on basic 
human values" without any further specification seems unconvincing to me. In fact 
this approach may expand the concept of crimes against humanity to any 
infringement of human rights. I am convinced that a distinction must be upheld 
between human rights violations on the one side and international crimes on the 
other side, the latter forming the nucleus of the most heinous violations of human 
rights representing the most serious crimes of concern to the international 
community as a whole.^ 

13. It is against this standard that I have carried out a full, genuine and substantive 

analysis of the Prosecutor's Application and evidence submitted. In doing so, I was 

instructed by article 58(7) in conjunction with article 21(3) of the Statute to assess the 

facts provided in the Prosecutor's Application and the evidence and other material 

against the rather low threshold of "reasonable grounds to believe". 

14. The Prosecutor supported his Application, to a large extent, with the same public 

reports of non-governmental organizations and commissions that he already 

submitted on 26 November 2009 when seeking the Chamber's authorization for the 

commencement of the investigation into the situation in the Republic of Kenya 

pursuant to article 15 of the Statute.^ Additionally, he submitted a table, following 

5 Dissenting Opinion of Judge Hans-Peter Kaul to the "Decision Pursuant to Article 15 of the Rome 
Statute on the Authorization of an Investigation into the Situation in the Republic of Kenya", ICC-
01/09-19-Corr (footnotes omitted). 
6ICC-01/09-3 and annexes. The material submitted in the present case includes the reports of the 
Commission of Inquiry into Post Election Violence, "Final Report" ("CIPEV Report"), 16 October 2008, 
ICC-01/09-30-Conf-Exp-Anx3; Kenya National Commission on Human Rights, "On the Brink of the 
Precipice: A Human Rights Account of Kenya's Post-2007 Election Violence. Final Report" ("KNCHR 
Report"), 15 August 2008, ICC-01/0-9-30-Conf-Exp-Anx5; Human Rights Watch, "Ballots to Bullets. 
Organized Political Violence and Kenya's Crisis of Governance" ("HRW Report"), March 2008, ICC-

No. ICC-01/09-02/11 7/19 15 March 2011 



the structure and language of the Application, which contained only excerpts or a 

series of sentences, selected by the Prosecutor, from witness statements, reports, 

press articles and other material. Pursuant to a decision of the Chamber,^ on 23 

February 2011 the Prosecutor provided the Chamber with audio-recorded or written 

statements of those witnesses on whose statements he relies in the present 

Application. He also submitted additional related material.^ 

15. The Prosecutor's Application has been submitted in confidential ex parte and 

public redacted forms; in the latter form, the Prosecutor has redacted all submissions 

under Part C "Standard of Proof" and Part G "Summary of the Evidence and Other 

Information Establishing Reasonable Grounds to Believe that Francis Kirimi 

Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali Committed Crimes 

Within the Jurisdiction of the Court Pursuant to Article 58(2)(D) of the Rome 

Statute". Mindful of the need for proper reasoning and the principle of publicity of 

proceedings, I make reference to those parts. However, special care has been taken 

not to disclose any information identifying witnesses or any other person who might 

be put at risk on account of the activities of the Court. 

III. Findings 

The Prosecutor's Application 

16. The Prosecutor contends that there are reasonable grounds to believe that crimes 

against humanity were committed in Kisumu tow^n (Kisumu District, Nyanza 

Province), Kibera (Kibera Division, Nairobi Province), Nakuru town (Nakuru 

District, Rift Valley Province) and Naivasha town (Naivasha District, Rift Valley 

Province) from 27 December 2007 or thereabouts to 29 February 2008 pursuant to or 

01/09-30-Conf-Exp-Anx7; and International Crisis Group, "Kenya in Crisis" ("ICG Report"), February 
2008,ICC-01/09-30-Conf-Exp-Anx8. 
7 Pre-Trial Chamber II, "Decision Requesting the Prosecutor to Submit the Statements of the Witnesses 
on which he Relies for the Purposes of his Applications under Article 58 of the Rome Statute", ICC-
01/09-45-Conf-Exp. The information revealed from the confidential ex parte decision of the Chamber 
does not affect its level of classification as "confidential". 
s ICC-01/09-48-Conf-Exp. The information revealed from the confidential ex parte filing of the 
Prosecutor does not affect its level of classification as "confidential". 
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in furtherance of an "organizational policy". In his Application the Prosecutor alleges 

that Francis Muthaura, Uhuru Kenyatta and Mohammed Ali, the "Principal 

Perpetrators", agreed to pursue an organisational policy to attack civilians perceived 

to support the Orange Democratic Movement ("ODM") in order to maintain the 

Party of National Unity ("PNU") in power.^ 

17. With reference to the entity capable of carrying out the attack against the civilian 

population, the Prosecutor contends that the three Principal Perpetrators activated 

and utilised "pre-existing structures to perpetrate the widespread and systematic 

attacks".^° The entity which purportedly implemented the policy consisted of the 

Principal Perpetrators, members of the Mungiki (a criminal organisation) and pro-

PNU youth, members of the Kenyan Police Forces, PNU politicians, and wealthy 

PNU supporters.^^ 

18. With regard to the position and role of the Principal Perpetrators, the Prosecutor 

maintains that at the time relevant to the Application, Francis Muthaura was 

chairman of the National Security Advisory Committee and "exercised both de jure 

and de facto authority over the various Kenyan security agencies, including the Kenya 

Police, Administration Police and the National Security and Intelligence Service".^^ 

At the time relevant to the Application, Mohammed Ali was purportedly a member 

of the National Security Advisory Committee ^̂  and the Police Commissioner 

exercising "de jure and de facto control over the Kenya Police".̂ ^ He was under the 

direct authority of Francis Muthaura and routinely reported to him.̂ ^ The Prosecutor 

also submits that at the time relevant to the Application, Uhuru Kenyatta was a 

member of parliament for Gatundu South Constituency in Thika District in Central 

9 ICC-01/09-31-Conf-Exp, paras 5,16 and 57. 
10 ICC-01/09-31-Conf-Exp, para. 59. 
11 ICC-01/09-31-Conf-Exp, para. 57, 
12 ICC-01/09-31-Conf-Exp, paras 60 and 61. 
13 ICC-01/09-31-Conf-Exp, para. 75. 
14 ICC-01/09-31-Conf-Exp, paras 47, 66, 75 and 76. 
15 ICC-01/09-31-Conf-Exp, paras 61 and 75. 
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