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Decision to be notified, in accordance with regulation 31 of the Regulations of the Court, to:

The Office of the Prosecutor
Luis Moreno Ocampo, Prosecutor
- Fatou Bensouda, Deputy-Prosecutor

Legal Representatives of the Victims

Unrepresented Victims

The Office of Public Counsel for
Victims

States Representatives

REGISTRY

Counsel for William Samoei Ruto
Joseph Kipchumba Kigen-Katwa and
Kioko Kilukumi Musau

Counsel for Henry Kiprono Kosgey
George Odinga Oraro

Counsel for Joshua Arap Sang
Joseph Kipchumba Kigen-Katwa

Legal Representatives of the Applicants

Unrepresented Applicants for
Participation/Reparation

The Office of Public Counsel for the
Defence V

Amicus Curiae

Registrar & Deputy Registrar
Silvana Arbia, Registrar

Victims and Witnesses Unit
Maria Luisa Martinod Jacome

Victims Participation and Reparations
Section
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Defence Support Section

Detention Section

Other
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Judge Ekaterina Trendafilova, acting as Single ]udgé on behalf of Pre-Trial
Chamber II (the “Chamber”)' of the International Criminal Court (the “Court”)
hereby renders the “Decision Establiéhing Modalities to be Observed in Complying

with Summons Conditions”.

1. On 8 March 2011, the Chamber, by majority, issued its “Decision on the
Prosecutor’s Application for Summonses to Appear for William Samoei Ruto, Henry
Kiprono Kosgey and Joshua Arap Sang” (the “8 March 2011 Decision”).? In the same
decision, the ChamBer imposed certain conditions restricting liberty (other than

detention) on the three suspects, including the condition

(i) to have no contact directly or indirectly with any person who is or is believed
to be a victim or a witness of the crimes for which William Samoei Ruto, Henry
Kiprono Kosgey and Joshua Arap Sang have been summoned.

(...)

2. The same day, the Chamber also issued, by majority, three summonses to appear
in the case of The Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and
Mohammed Hussein Ali.* The conditions imposed on those three suspec'ts were the

same, including the abovementioned condition.

3. On 4 April 2011, the Single Judge issued, upon request* of the Defence of Francis
Kirimi Muthaura, Uhuru Mugai Kenyatta and Mohammed Hussein Ali the
“Decision on Variation of Summons Conditions”,® setting out the modalities to be

observed by the suspects when complying with the condition concerned.

1 Pre-Trial Chamber II, “Decision Designating a Single Judge”, ICC-01/09-01/11—6. '

2 Pre-Trial Chamber II, “Decision on the Prosecutor’s Application for Summons to Appear for William
Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang”, ICC-01/09-01/11-1.

3 Pre-Trial Chamber II, “Decision on the Prosecutor’s Application for Summonses to Appear for
Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali”, ICC-01/09-02/11-1.
¢1CC-01/09-02/11-13. ‘ ‘ ‘

5 Pre-Trial Chamber II, “Decision on Variation of Summons Conditions”, ICC-01/09-02/11-38.
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I. The Law and its Interpretation

4. The Single Judge notes articles 21 (1)(a),(2) and (3), 43(6), 57(3)(c), 58(7), 67, 68(1)
and 69(3) of the Statute, rules 17 to 19 and 121(1) of the Rules of Procedure and
Evidence (the “Rules”) and regulations 24(5) and 41 of the Regulations Qf the Court
~ (the “Regulations”). She further takes cognizance of articles 28 and 29 of the Code of

Professional Conduct for counsel (the “Code of Professional Conduct”).6

5. The Single Judge recalls article 67(1) of the Statute, which reads, in relevant part:

In the determination of any charge, the accused shall be entitled to a public
hearing, having regard to the provisions of this Statute, to a fair hearing
conducted impartially, and to the following minimum guarantees, in full
equality:

() |

(b) To have adequate time and facilities for the preparation of the
defence and to communicate freely with counsel of the accused's choosing in
confidence;

(-+) .

(d) Subject to article 63, paragraph 2, to be present at the trial, to conduct
the defence in person or through legal assistance of the accused's choosing, to be
informed, if the accused does not have legal assistance, of this right and to have
legal assistance assigned by the Court in any case where the interests of justice so
require, and without payment if the accused lacks sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him or her and
to obtain the attendance and examination of witnesses on his or her behalf under
the same conditions as witnesses against him or her. The accused shall also be
entitled to raise defences and to present other evidence admissible under this
Statute;

()

6. The Single Judge also notes rule 121(1) of the Rules, which stipulates:

A person subject to a warrant of arrest or a summons to appear under article 58
shall appear before the Pre-Trial Chamber, in the presence of the Prosecutor,
promptly upon arriving at the Court. Subject to the provisions of articles 60 and
61, the person shall enjoy the rights set forth in article 67. At this first appearance,
the Pre-Trial Chamber shall set the date on which it intends to hold a hearing to
confirm the charges. It shall ensure that this date, and any postponements under
sub-rule 7, are made public.

7. The Single Judge further pays regard to article 43(6) of the Statute, which

provides:

¢ Adopted at the 34 plenary meeting on 2 December 2005, by consensus, ICC-ASP/4/Res.1.
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The Registrar shall set up a Victims and Witnesses Unit within the Registry. This

Unit shall provide, in consultation with the Office of the Prosecutor, protective

measures and security arrangements, counselling and other appropriate

assistance for witnesses, victims who appear before the Court, and others who

are at risk on account of testimony given by such witnesses. The Unit shall

include staff with expertise in trauma, including trauma related to crimes of
~ sexual violence

8. Bearing in mind the identical wording of the conditions imposed on all suspects in
both cases emanating from the situation in the Republic of Kenya and conscious of
the need to treat equally the suspects, who are subject to the same conditions, the
Single Judge decides to establish the sam‘é regime for both cases and to subject the
Defence to the same modalities to be observed as for the Defence in the case of The
Prosecutor v. Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein

Ali.

9. For clarification purposes, the Single Judge recalls that under the Statute, and as
enunciated in previous rulings of other Chambers, witnesses are not attributable to
either party but are witnesses of the Court.” Rather, the witness is a mere bearer of
information who provides his or her account of events, which could be incriminating
or exonerating, or both, in nature. Thus, the Single Judge emphasises that a witness
is not “owned” by either party but may be called by either the Prosecutor, and/or the
Defence or the Chamber proprid motu pursuant to its powers uﬁder article 69(3) of the

Statute, so that the witness provide his or her account of certain events.

10. Further, the Single Judge is aware of the competing interests which need to be
balanced in deciding on this matter. The Single Judge, oh the one hand, is attentive
to the fundamental right of the suspects to prepare their defence, which includes
approéching witnesses who may provide their account of facts wh‘ich may serve the
defence for the purposes of the relevant proceedings. As the Single Judge made clear

in her previous “Decision on Variation of Summons Conditions”, the suspects enjoy

7 Pre-Trial Chamber I, “Decision on the Practices of Witness Familiarisation and Witness Proofing”,
ICC-01/04-01/06-679, para. 26; Trial Chamber I, “Decision Regarding the Practices used to prepare and
Familiarise Witnesses for Giving Testimony”, JCC-01/04-01/06-1049, para. 34.
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all the rights set forth in article 67 of the Statute, including access to court, as soon as
the Chamber has issued the summonses to appear in accordance with article 58(7) of

the Statute.®

11. On the other hand, the Single Judge 'is equally cognizant of the obligation to
protect witnesses and not to expose them to any threat or risk. This duty is
incumbent on all concerned throughout the proceedings, including the Prosecutor,'
as set forth in articles 54(1)(b) and 68(1) of the Statute; counsel to the Defence, as
required under articles 28 and 29 of the Code of Professional Conduct; and the
Chamber, as provided in‘articles 57(3)(c) and 68(1) of the Statute. The same holds
true for the suspects themselves, as mirrored in the condition imposed on them in

the 8 March 2011 Decision.

12. In light of the above, the Single Judge concludes that a solution should
accommodate both legitimate interests, which will not compromise (i) the
fundamental right of the suspects to properly prepare their defence, and (ii) the
safety and security of witnesses. To this end, the Single Judge draws the attention to
article 43(6) of the Statute which provides for the establishment of a specialized
Victims and Witnesses Unit (the “VWU”) within the Court’s Registry, supporting,
assisting and advising the Court as a whole on witness and victims’ protection
issues. This assistance is extended to the Defence as well, as confirmed, inter alia, by
rules 17(2) and 18(b) of the Rules. When providing its services, the VWU is
instructed, according to rule 18(b) of the Rules, to cooperate with all parties

impartially and in accordance with the rulings and decisions of the Chambers.

13. In the following, the Single Judge will set out the modalities to be observed by
the suspects when complying with the condition concerned. In so doing, she is

guided by the tenet not to put the Defence in a disadvantaged position vis-a-vis the

8 Pre-Trial Chamber II, “Decision on Variation of Summons Conditions”, ICC-01/09-02/11-38, para. 11.
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Prosecutor but also to subject the Defence to modalities which are strictly necessary

~and proportionate.

II. Modalities to be observed when complying with the condition concerned

14. The Defence benefits from all “minimum guarantees” as stipulated in article 67 of
the Statute. This implies that the Defence may approach, in principle, any person
willing to give his or her account of the events in relation to this case. This consent
by the potential witness approached must be given voluntarily and knowingly and
any party is prohibited from trying to influence his or her decision as to whether or
not to agfee to be contacted by the Defence. However, before such contact takes
vplace, the Defence is ordered to communicate the name and necessary contact details
to the VWU which, in turn, will advise the Defence on whether this contact may put
the pefson at risk and/or ‘which security arrangements the Defence shouid obey, if
necessary. In case security arrangements need to be set up, the VWU shall be
responsible’ for making the necessary arrangements, in consultation with the
Defence. Such advice to the Defence shall be rendered as early jas possible, and no
later than two weeks as of the day the Defence communicated its intention to contact
a particular potential witness to the VWU. In principle, such communication. takes
place between the Defence and the VWU only, unless the. VWU, based on its
assessment, is of the view that such contact could lead to a security risk for the .
person concerned, thus requiring the Single Judge's intervention. fn this case, the
VWU is instructed to submit immediately a report to the Single Judge, which will, in

turn, address this issue in a separate decision.

15. The Single Judge makes clear that the requirement to seek prior advice on
security issues pertaining to potential witnesses by the VWU is not to be considered
as an “authorisation” of any kind, but an advice and assistance rendered by the VWU
pursuant to its mandate as set out in rules 17 and, in particular, 18(b) of the Rules,
which is, in principle, also undertaken by the Prosecutor. The necessity to establish

such a system is owed to the fact that potential witnesses may be vulnerable and in
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circumstances to which the Defence may not be privy and the fact that the suspects

must comply with the condition concerned imposed on them.

16. Lastly, the Single Judge recalls counsels” obligations arising out of articles 28 and
29 of the Code of Professional Conduct and orders that any difficulties in the

implementation of this decision shall be brought immediately to her attention.
FOR THESE REASONS, THE SINGLE JUDGE HEREBY

a) decides to retain condition (i) as set out in the 8 March 2011 Decision while
ordering the Defence and the VWU to comply with the modalities to be

observed and as set out in part II of this decision;

b) orders that any difficulties in the implementation of this decision shall be

brought immediately to the attention of the Single Judge.

Done in both English and French, the English version being authoritative.

@ ‘L

Judge Ekaterina Taehdafilova
Single Judge

Dated this Wednesday, 6 April 2011
At The Hague, The Netherlands
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