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I, Judge Sanji Mmasenono Monageng, acting as Single Judge on behalf of Pre-Trial
Chamber I (the “Chamber”) of the International Criminal Court (the “Court”) with
respect to applications for authorisation to participate as victims in the proceedings
relating to the case of The Prosecutor v. Omar Hassan Ahmad Al-Bashir (“the Omar Al-

Bashir Case”);!

NOTING the “Prosecution’s Application under Article 58” (“the Prosecution’s

Application”) filed by the Prosecution on 14 July 2008;2

NOTING the “Decision on the Prosecutor’s Application for a Warrant of Arrest
against Omar Hassan Ahmad Al Bashir” (“the Decision on the Prosecutor’s

Application”) issued by the Chamber on 4 March 2009;

NOTING the “Prosecution’s Application for Leave to Appeal the ‘Decision on the
Prosecutor’s Application for a Warrant of Arrest against Omar Hassan Ahmad Al

Bashir’” filed by the Prosecution on 10 March 2009;*

NOTING the “Decision on the Prosecution’s Application for Leave to Appeal the

‘Decision on the Prosecution’s Application for Warrant of Arrest against Omar
Hassan Ahmad Al-Bashir’” issued by the Chamber on 24 June 2009, whereby the

Chamber granted the leave requested by the Prosecution;®

NOTING the “Report on applications to participate in the proceedings” filed by the

Victims Participation and Reparation Section (“the VPRS”) on 14 August 2009,

' ICC-02/05-01/09-31.

2 ICC-02/05-151-US-Exp and ICC-02/05-151-US-Exp-Anxsl-89; Corrigendum ICC-02/05-151-US-Exp-Corr
and Corrigendum ICC-02/05-151-US-Exp-Corr-Anxsl & 2. Public redacted version of the Prosecution
Application, ICC 02/05-157-AnxA.

> 1CC-02/05-01/09-3.

*1CC-02/05-01/09-12.

* ICC-02/05-01/09-21.
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together with annexes 2 to 5, wherein the requests for participation in the
proceedings of applicants a/0011/06, a/0012/06, a/0013/06 and a/0015/06 were

submitted;®

NOTING the “Decision Ordering the Parties to submit their Observations on the
Applications for Victims’ Parﬁcipation in the Proceedings”’ issued by the Single
Judge on 27 August 2009;

NOTING the “Observations de la Défense sur les demandes de participation en
qualité de victims des demandeurs a/0011/06, a/0012/06, a/0013/06 et a/0015/06”%
(“the Defence Observations”) filed by the ad hoc counsel for the Defence for Omar
Hassan Ahmad Al Bashir on 28 September 2009, wherein it raises some objections to

the applications;

NOTING the “Prosecution's Observations on 4 Applications for Victims’
Participation in the Proceedings”® filed by the Prosecution on 29 September 2009,
wherein it submits that all applicants prima facie fulfil the necessary requirements for
victim participation under article 68 (3) of the Rome Statute (“the Statute”) and of rule
85(a) of the Rules of Procedure and Evidence (“the Rules”);

NOTING the “Report on applications a/0443/09 to a/0450/09 to participate in the
proceedings”!® (“the Report”), together with annexes 2 to 9, filed by the VPRS on 04
November 2009, wherein applicants a/0443/09 to a/0450/09 request to participate in

all stages of the procéedings;

6 ICC-02/05-01/09-30-Conf-Exp and ICC-02/05-01/09-30-Conf-Exp-Anx2-5.
7ICC-02/05-02/09-68.

8 1CC-02/05-01/09-45.

? ICC-02/05-01/09-46.

12 1CC-02/05-01/09-49-Conf-Exp and ICC-02/05-01/09-49-Conf-Exp-Anxs 2-9.
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NOTING the “Decision Ordering the Parties to Submit their Observations on
Applications a/0443/09 to a/0450/09 for Participation as Victims in the Proceedings”"!
issued by the Single Judge on 06 November 2009;

NOTING the “Prosecution’s Observations on 8 Applications for Victims’
Participation in the Proceedings”?? filed by the Prosecution on 2 December 2009,
wherein it submits that all applicants prima facie meet the necessary requirements for

participation as victims in the current proceedings in the Omar Al-Bashir Case;

NOTING the “Request for a Decision on Victim Participation”?® filed by the legal
Representative for Applicants a/0443/09 to a/0450/09 on 10 December 2009;

NOTING articles 57(3)(c), 61 and 68 of the Statute, rules 86 to 89 and 91 of the Rules
and regulations 81(4) and 86 of the Regulations of the Court (“the Regulations”);

HEREBY RENDER THIS DECISION

1.  The Single Judge is seized with requests from 12 Applicants' for authorisation

to participate in the proceedings in the Omar Al-Bashir Case.

2. The Single Judge notes that the main principles to be adhered to when
considering requests for authorisation to participate as victims in the proceedings
have been extensively set out in the case law of this Chamber.’* Nevertheless, the
Single Judge considers it necessary to recall the main principles governing victims’

participation in the proceedings before this Chamber.

1 1CC-02/05-01/09-50.

2 1CC-02/05-01/09-58.

B 1CC-02/05-01/09-59.

' Applicants’ a/0011/06, a/0012/06, a/0013/06, a/0015/06, a/0443/09, a/0444/09, a/0445/09, a/0446/09,
a/0447/09, a/0448/09, a/0449/09 and a/0450/09.

3 1CC-01/04-374; ICC-01/04-01/07-474; ICC-02/05-02/09-121.
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3. Inorder to be granted the right to participate in proceedings the person shall (i)
qualify as a victim within the definition of this term provided by rule 85 of the Rules,
(ii) his/her personal interests shall be affected by the proceedings at hand as
prescribed in article 68(3) of the Statute, and (iii) he/she shall submit a complete

application to participate in the proceedings.

4. The Single Judge recalls what has already been stated by this Chamber in its
“Decision on the 34 Applications for Participation at the Pre-Trial Stage of the Case”
issued in the case of The Prosecutor v Bahar Idriss Abu Garda, that “the personal
interest of the victims flows from (i) the desire to have a declaration of truth by a
competent body (right to truth); (ii) their wish to have those who"victimised them

identified and prosecuted (right to justice) and (iii) the right to reparation”.'¢

5. The Single Judge is aware that the outcome of any proceedings before the Court
may have an effect on the personal interests of victims. The pre-trial stage of a case is
an essential stage of the proceedings insofar as it aims to ”determine whether there is
sufficient evidence to establish substantial grounds to believe that the person
committed each of the crimes charged”?” by the Prosecution. Since victims have a
personal interest in the outcome of both the pre-trial stage and the Chamber's
decision to either (i) confirm the charges against those responsible for perpetrating
the crimes which caused them to suffer harm; or (ii) decline to confirm the charges
for those not responsible for such crimes; should the Chamber decline to confirm the
charges against the suspect, the search for those who are criminally liable may

nonetheless continue.

6. Furthermore, the Single Judge points out that despite the limited scope and
purpose of the pre-trial stage of the proceedings, by virtue of article 68(3) of the
Statute victims are not mere spectators, they may convey “their views and
concerns”. Nevertheless, there is a need to consider a balance between the rights of

the victims and the rights of the person charged by ensuring that the modalities of

16 [CC-02/05-02/09-121, para. 3. See also ICC-01/04-01/07-474, paras 31-44.
17 Article 61(3) of the Statute.
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participation of victims are not prejudicial to the rights of the person charged and

opposed to a fair and impartial trial.s

7. This decision will assess whether the applicants qualify as victims within the
meaning of rule 85 of the Rules, and whether they fulfil the requirements to be

authorised to participate in the pre-trial stage of the proceedings.

I. Principles governing the examination of applications for participation

‘ A Completeness of the applications for participation

8. The Single Judge recalls the following directions given by this Chamber in
previous cases and most recently in the case of The Prosecutor v Bahar Idriss Abu

Garda, regarding completeness of the applications for participation:

“Pursuant to rule 89(1) of the Rules, applicants seeking participation in the
proceedings must submit a written application to the Registrar who shall then
transmit the application to the relevant Chamber. Furthermore, pursuant to
regulation 86(5) of the Regulations, the aforementioned applications are
transmitted together with a report thereon. In this respect, the Single Judge
underlines that she will only be in a position to properly assess fully completed
applications, containing the information required under regulation 86(2) of the
Regulations. In compliance with the case law of the Chamber, an application is
considered complete if it contains the following information:

(i) the identity of the applicant;

(ii) the date of the crime(s);

(iii) the location of the crime(s);

(iv) a description of the harm suffered as a result of the commission of any crime
within the jurisdiction of the Court;

(v) proof of identity;

(vi) if the application is made by a person acting with the consent of the victim,
the express consent of that victim;

(vii) if the application is made by a person acting on behalf of a victim, in the case
of a victim who is a child, proof of kinship or legal guardianship; or, in the case
of a victim who is disabled, proof of legal guardianship;

(viii) a signature or thumb-print of the applicant on the document, at the very

least, on the last page of the application.”’

'8 [CC-02/05-110; ICC-01/04-417. See also ICC-01/04-01/06-462-tEN, p. 5. See also ICC-02/05-02/09-121.
' 1CC-01/04-374, para. 12. See also ICC-01/04-01/07-579, para. 44. See also ICC-02/05-02/09-121, para. 7.
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B. Proof of Identity

9. Regarding proof of identity, the Single Judge is of the view that, in principle,
the identity of an applicant should be confirmed by proper identification documents
when applying to participate in the proceedings.? However, note is taken by the
Single Judge of the fact that victims apply to the Court from different countries or
regions of the world, and due to personal circumstances of the applicants and/or
adverse security, political, and social situations that may prevail in some of the
countries and regions, difficulties in obtaining the required proof of identity,
kinship, guardianship and legal guardianship may arise. The Single Judge further
recalls, in particular, that “in regions which are or have been ravaged by conflict, not
all civil status records may be available, and if available, may be difficult or too
expensive to obtain.”?' For the above reasons and taking into account the approach
adopted by the different Chambers of the Court, the Single Judge finds that a flexible
approach shall again be taken with respect to such applications, by allowing the
submission of any of the following documents to prove identity, kinship,
guardianship or legal guardianship:

(i) national identity card, passport, birth certificate, death certificate, marriage

certificate, family registration booklet, will, driving licence, card from a

humanitarian agency;

(i) voting card, student identity card, pupil identity card, letter from local

authority, camp registration card, documents pertaining to medical treatment,

employee identity card, baptism card;

(iii) certificate/attestation of loss of documents (loss of official documents), school

documents, church membership card, association and political party

membership card, documents issued in rehabilitation centres for childr_en

associated with armed groups, certificates of nationality, pension bookiet; or

(iv) a statement signed by two witnesses attesting to the identity of the applicant

or the relationship between the victim and the person acting on his or her behalf,

providing that there is consistency between the statement and the application.

The statement should be accompanied by proof of identity of the two

witnesses.??

P ICC-01/04-374, para. 13. See also ICC-01/04-01/07-579, para. 45.

21 ICC-01/04-374, para. 14. See also ICC-01/04-01/07-579, para. 45; Pre-Trial Chamber III, ICC-01/05-01/08-
320, para. 34. ‘

* ICC-01/04-374, para. 15. See also ICC-01/04-01/07-579, para. 46. Pre-Trial Chamber III, ICC-01/05-01/08-
320, paras 36-37. See also ICC-02/05-02/09-121, para. 8.
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II. Concerns raised by the ad hoc Defence Counsel in relation to applications

a/0011/06 to a/0013/06

10. The Single Judge takes note of the preliminary observations raised by the
Defence in the Defence Observations,”® wherein the Defence argued that in
accordance with rule 91(1) of the Rules, the Chamber may modify its ruling, taken
pursuant to rule 89 of the Rules and the existing case law, and authorize the Defence
to make additional observations on new information related to victims” applications |
for participation. In this regard, the Defence argued that for reasons of
expeditiousness and fairness of the proceedings as well as to enable the submission
of new observations without prejudice to the rights of the Defence, the Defence
needs to have access to non-redacted versions of the applications and to the Registry

report.

11.  As to the merits of the applications, the Defence contends that Applicants refer -
to attacks that occurred outside the time frame and/or outside the region referred to
in the Warrant of Arrest for Omar Al-Bashir. The Defence further submits that

Applicant a/0015/06 attached a non suitable document as proof of identity.

A. Redaction of confidential information about the applicants in the

applications

12. With respect to the issue of redaction of confidential information from the
applications, the Single Judge reiterates the Chamber’s previous findings setting out
the principles pertaining to and the reasons justifying the transmission of redacted
applications to the Defence. # The Single Judge recalls that the issue of redacting
confidential information from the applications before transmitting them to the

Prosecution and/or to the Defence necessitates the balancing of competing

2 ICC-02/05-01/09-45, para. 23.
2 1CC-01/04-374, paras 20-21. See also Pre-Trial Chamber III. ICC-01/05-01/08-320.
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