


A. Modes of liability

- 152.. In the DCC, the Prosecution charges Mr Abu. Garda with criminal = .

responsibility as co-perpetrator, or indirect co-perpetrator, under article 25(3)(a)

of the Statute. As this Chamber has already found, “the criminal responsibility

of a person — whether as an individual, jointly with another or through another

person — must be determined under the control over the crime approach to
distinguishing between--principals and- accessories™ ?35"“‘According~~~-to this-— -~

approach:

[Plrincipals to a crime are not limited to those who physically carry out the

objective elements of the offence, but also include those who, in spite of being

removed from the scene of the crime, control or mastermind its commission

because they decide whether and how the offence will be committed.?*

153. The Chamber empha51ses that, in dlstmgulshmg the forms of prmc1pa1 "
liability prov1ded for in article 25(3)(a) of the Statute in accordance with the
notion of control over the crime, a person is a principal to the commission of a

crime where he or she:

(a) physically carries out the objective elements of the offence
(commission of the crime in person, or direct perpetration); '

(b) has, along with others, control over the offence by reason of
the essential tasks assigned to him or her (commission of the
crime jointly with others, or co-perpetration); or

24 JCC-02/05-02/09-91-Red, para. 117. :
235 JCC-01/04-01/07-717, para. 486.
236 JCC-01/04-01/06-803-tEN, para. 330; ICC-01/04-01/07-717, para. 485.
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'“‘v(c)‘“ ‘controls the:will ‘of those who carry out the objective elements -~

- of the offence (commission of the crime through another
person, or indirect perpetration). 27

. 154.  Further, this Chamber has already found that a person can also be held
criminally responsible' as an indirect co-perpetrator (commission of a crime

jointly with others, through ohg or more persons) as a mode of liability

encompassed by'the Statute.?

.. 155.  In this respect, the Chamber Totes the subrhiSsions of the Defence during

the confirmation hearing, in particular its arguments that under article 25(3)(a) of
the Statute “the three .modes 61‘ forms of that mode [of 1iability] are
disjuﬂc:‘tive”,239 and that, “had the drafters of the Rome Statute wanted to in?:lude
a fourth mode of individual criminal responsibility, they would have done so

» exphCItlyﬂz40 N S A S A A S erbe gcmbetlmm Ve S B ke S0

156, Cof{tf\é'ry to. thé%pbsiti(‘)nh of the lbé“feﬁée,'in its Decision on the confirmation
of Eﬁa‘rg‘es’ih the Ki;tanga’dnd Ngﬁdjolb case, the Chémber fouhd that “to interpret
the disjunction in article 25(3)(a) of the Statute as either ‘inclusive’ or ‘exclusive’

is possible from a strict textualist interpretation”?*! and that:

[TThere are no legal grounds for limiting the joint commission of the crime solely
to cases in which the perpetrators execute a portion of the crime by exercising
direct control over it. Rather, through'a combination of individual responsibility
for committing crimes through other persons together with the mutual
attribution among the co-perpetrators at the senior level, a mode of liability

237 ICC-01/04-01/06-803- tEN para. 332; also ICC-01/04-01/07-717, para. 488.

238 JCC-01/04-01/07-717, para. 491. See also PTCII, ICC—01/05-01/08~424 paras 347-348.
239 JCC-02/05-02/09-T-19-ENG, p. 50, line 17.

240 Jbid., p. 50, lines 22-24. -

241 JCC-01/04-01/07-717, para. 491.
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e o - grises which-allews-the- Court- o-assess-the-blameworthiness of “senior-leader? -« o ctorme o

adequately.?#

157. Consequently, the Chamber deems it necessary, in order to determine

- whether there are substantial grounds to believe that Mr Abu Garda committed - - -

the crime as charged in Count 2 of the DCC, to turn its analysis to the evidence
submitted in relation to his purported involvement — as a direct or indirect co-

perpetrator — as provided for in article 25(3)(5) of the Statute.2®

) - o . i, e asee | RE : . - e Giu
- TS [ o s s . i

B. Whether there is sufficient evidence to establish substantial
~grounds to believe that Mr Abu Garda is criminally
responsible as a co-perpetrator or as an indirect co-perpatrator
within the meaning of article 25(3)(a) of the Statute for the
~attack on TI-IE MGS Haskamta oy

A At the outset the Chamber notes that wh11e chargmg Mr Abu Garda w1th» o

- criminal responsrbrhty as.a co-perpetrator or as an indirect co-perpetrator, the :-
Prosecutlon in the DCC does not exclude any other applicable mode of
liability.?# The Chamber recalls, however, that in accordance with article 67(1)(a)
of the Statute and rule 121(1) of the Rules, Mr Abu Garda rmist be informed in
detail of the nature, cause and content of the charges brought against him. In
addition, regulation 52(c) of the Regulations of the Court requires the
Prosecution to indicate in its document containing the charges the precise form

of participation. Therefore the Chamber will restrict its subsequent analysis to

2 Tbid., para. 492.

23 The Chamber notes that, in defining the “facts of the case”, the Appeals Chamber held the
following: “In the view of the Appeals Chamber, the term ‘facts’ refers to the factual allegations
which support each of the legal elements of the crime charged.” See, ICC-01/04-01/O6-2205
footnote 163.

244 JCC-02/05-02/09-91-Red, para.-117.
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" the modes of liability ‘with which the Prosecutionspecifically charges the-alleged -+~ -~

perpetrator.

.. The Chamber has already established that the concept of co-perpetration -

based on the joint control over the crime involves:

[TThe division of essential tasks between two or more persons, actingina

concerted manner, for the purposes of committing that crime. [...] [T]he

fulfilment of the essential task(s) can be carried out by the
o co-perpetrators phy51cally or they may be executed through another

person. 2 e e e e

160. In the view of the Chamber, the objective requirements common to both
co-perpetration (or “direct” co-perpetration) and indirect co-perpetration® based
on the notion of joint control over the crime are: (a) the existence of an agreement

or common plan between two or-more’ persons, and (b) the co—ordmated essentlal

by each co-perpetrator (r

. elements of the crime. 2

161.  Asregards the subjective requiré_ments, both forms of lieblilit'y require that
(i) the suspect fulfils the subjective elements of the crime in question; (ii) the
suspect and the other co-perpetrators are all mutually aware and mutually

accept that implementing their common plan may result in the realisation of the

245 JCC-01/04-01/07-717, para. 521.

246 The Chamber recalls that the objective requlrements of indirect co-perpetration also include
(i) the existence of an organised and hierarchical apparatus of power; (ii) the perpetrator’s control
over such an organisation; and (iii) the execution of the crimes by the physical perpetrators by
almost automatic compliance with the orders of senior leaders or commanders. See ICC-01/04-
01/07-717, paras. 500-518.

247 JCC-01/04-01/06-803-tEN, paras. 343-348; also ICC-01/04-01/07 717, paras. 522-526. See also
PTCIL, 1CC-01/05-01/08-424, para. 350.
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e e pobjective elementsof ‘the crime; and - (iif) the'suspect-is ‘aware’ of. the “factual -~ =

circumstances enabling him or her to jointly control the crime. 8

, ,162. _In this respect, the Chamber recalls that the Prosecution set out in its DCC
the precise elements of co-perpetration based on control ovér the crime which, as
noted, must be proven for both modes of liability invoked. The'Chamber will
therefore first ‘restricf its exaﬁﬁnation to determining whether there was a.
common p'lah as alleged by the Prosecution. Oﬁly if the evidence is sufficient to.

“- - . establish substantial -grounds to believe that a“common plan-existed will thé
Chamber proéeed to conduct an analysis of the other objective elements of co-
perpetration and/or of indirect co-perpetration, as well as. of their subjective

elements.

1. Whether there are substantial grounds to believe that there was
-an agreement or common plan among Mr Abu Garda and other
senior commanders to attack the MGS Haskanita

163. Both in the DCC?” and in its submissions during the confirmation
hearing, > the Prosecution alleged that a common plan to attack the MGS
Haskanita was agreed upon by Mr Abu Garda and other senior commanders of

armed rebel groups in the course of two meetings on 29 Sepfember 2007

248 JCC-01/04-01/06-803-tEN, paras. 349-367; also ICC-01/04-01/07-717, paras. 527-539. See also
PTCI, ICC-01/05-01/08-424, para. 351.

209 [CC-02/05-02/09-91-Red, paras. 55-61 and 118-130.
20 JCC-02/05-02/09-T-13-ENG, pp. 44-49.
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e 1640 According to~the DCC; the first of such ‘meetings (“the First Meeting”) . -~ =~

occurred “shortly after the attack on the rebel forces in Dalil Babiker”, which had
allegedly been carried out ‘by-the GoS around midday on 29 September 2007.

~ At the location where “the JEM and combined SLA-Unity and SLA Abdul Shafie -
forces had retreated, near Dalil Ba‘biker”, Mr Abu Garda allegedly “met with
JEM and SLA-Unity commanders” and “at the meeting these commanders

agreed among themselves to attack the MGS Haskanita”. 2

e e ] 655~ The DCC further alleges that, on their-way-to-Haskanita,-the rebel-forces
- stopped “in a forest” near the MGS Haskanita, where Mr Abu Garda and the

ether commanders held another meeting (“the Second Meeting”), after which

“they directed their respective troops to move behind them and distributed their

troops in various vehicles” %

":’1 The .Pfosecutlon submuted ev1dence purportmg to demonstrate that
(i) the First and the Second Meetmgs took place, (11) Mr Abu Garda part1c1pated
in both meetmgs, and (iii) the sub]ect matter of the meetmgs was the plannmg
and organising of the attack on the MGS Haskanita, as actually carried out

within hours of the conclusion of both meetings.

167. The Chamber will therefore -analyse the evidence presented by the

Prosecution with respect to these three main allegations.

25t JCC-02/05-02/09-91-Red, paras. 54-55.
22 Jbid., paras. 55-56.
258 Jbid., para. 126.

No. ICC-02/05-02/09 74/103 8 February 2010
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168. The occurrence of the First Meeting is mentioned by Prosecution
Witnesses 304,%* 305,25 306; 256 307,%7 312,78 433% and 442,260‘ albeit to.different
. 'c'iegArees of certainty and detail. In particular, none of these witnesses provides
any first-hand information regardihg this First Meeting, since none of them
claims either to have participated in it or to be aware of the discussions at t1l1eA

meeting !

7169. In spite of the indirect nature of the allegations made by all of the ~

witnesses mentioned above, the Chamber is of the view that, in light of the

25¢ Summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0276, paras. 135-136.

255 Summary of interview transcript of Witness 305, DAR-OTP-0171-0290 at 0293, paras. 24-25.

25 Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0302, para. 28.

27 Summary of mterv1ew transcnpt of Witness 307, DAR OTP-0171-0308 at 0312 para 36 at 0320,
"para.93." -

- 74;at 0352, para. 97. - S .
29 Summary-of interview transcnpt of Witness 433 DAR OTP-0170-0435 at 0441 paras 38 and
43; at 0442, paras. 46 and 48-49.

260 Summary of interview transcript of Witness 442, DAR—OTP—0171-0002 at 0009, para 35

261 Summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0276, para. 135: “I was
not present during the meeting”; Summary of interview transcript of Witness 305, DAR-OTP-
0171-0290 at 0293, para. 24: “I didn’t go to their meeting venue”; Summary of interview transcript
of Witness 306, DAR-OTP-0171-0298 at 0302, para. 28: “there was a meeting [...] We did not know
what they discussed”;. Summary of interview transcript of Witness 307, DAR-OTP-0171-0308 at
0312, para. 31: “the SLA Unity people went and had a meeting with Garda and the others. I do
not know what they discussed”; Summary of interview transcript of Witness 312, DAR-OTP-
0171-0335 at 0347, para. 71: “[...] I don’t know who commanded the opei'ation. [...] If I were at
the meeting which they had and decided to attack the African Union, I would have known but I
wasn’t there”; Summary of interview transcript of Witness 433, DAR-OTP-0170-0435 at 0442,
para. 49: “I don’t know where Abu Garda was during the time that all the vehicles gathered at a
place and some of the commanders were also present at a place where the vehicles were gathered

"[...] I didn’t see him personally, but he was probably with the other commanders”; Summary of
interview transcript of Witness 442, DAR-OTP-0171-0002 at 0009, para. 35: “their meeting took a
very long time. I don’t know if Abu Garda was in the meeting, but he went on that side anyway”.
See also Witness 312, who, when asked how he would know about the occurrence of the First
Meeting, stated that “it is impossible to launch an attack or an operation without holding a
meeting especially when you are from different factions”, Summary of interview transcript of
Witness 312, DAR-OTP-0171-0335 at 0347, para. 72.
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- number-of -witnesses referring to this-meeting, and-the ‘reasonable degree-of " - -
consistency among their respective statements, there is sufficient evidence to
near Dalil Babiker in the immediate aftermath of the attack allegedly carried out - S

by the GoS on armed rebel groups in Dalil Babiker on 29 September 2007. B

170. - For the purposeé of the present Dec'ision,AhAowever,’ the Chamber has to

determine whether there is sufficient evidence to establish substantial groﬁnds to

the view of the Prosecution, as expressed in its final written observations,
“[r]eading together the evidence of witnesses (304, 305, 306 and 307) who saw
Mr Abu Garda participating in the meeting and that of Witnesses 312 and 442

who saw him at the place of the meeting, is sufficient to establish that Mr Abu

171  Contrary to the Prosecution’s allegations, Witness 306, while mentioning
that Mr Abu Garda tookpai't in the First Meeting, did not make it clear whether .
he actually saw him at the meeting. On the other ‘hand, Witness 304 stated that he
saw a group of high-ranking officials, including Mr Abu Garda, sitting together
at the tirhe'and venue of the First Meeting.264 However, the witness further stated
that he “heard there was a meeting”,% thus:makmg it unclear whether he oniy
heard about the meeting or actually saw it. Similarly, Witness 307 states that he

“did not see” Mr Abu Garda,** while also affirming that he “was there”.2¢”

262 JCC-02/05-02/09-229-Conf-AnxA, para. 44.

263 Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0302, para. 28. -

24 Summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0276, paras. 135-137.
265 Jbid., at 0274, para. 120.

266 Summary of interview transcript of Witness 307, DAR-OTP-0171-0308 at 0320, para. 93.
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~-172:-+ Other-Prosecution witnesses address'ing--‘the issue-of “Mr Abu-Garda’s -~ -
participation in | the First Meeting either deny seeing him' among the other
participants, or concede that they were not aware of his presence there. Witness
442 denies knowing whether Mr- Abu-Garda - participated in-the -meeting -~ ==~ - -
Witness 312 states that Mr Abu Garda “would ha\}e been part of this meeting”,
after having admitted knowing “nothing” ‘about such meeting “apart from its"
~outcome” 2% The same witness affirms that Mr Abu Garda, being “a leader of a
faction”, was “supposed to be part of these meetings and decieion-teking group”,
despite admitting not knowing anythmg about the role of Mr Abu Garda.? =~ =
Finally, Witness 433 stated that he had seen Mr Abu Garda at the First Meeting.?"!

However, this witness later denied having seen Mr Abu Garda.?”

173. The Chamber is therefore of the view that the evidence presented by the

"Prosecutlon in respect of Mr Abu Garda s part1c1pat10n 1n the F1rst Meetmg 1is

| weak and. nreliable due to, the many mcon51stenc1es exposed above In addltlon o L

the Chamber notes that all statements relied upon by the Prosecution, apart from
 that of Witness 442, were given by witnesses whose identity is unknown to the
Defence and have been presented in the form of summaries of interview
transcripts. As stated in the previous section of this Decision, both of these
_‘aspects lower the probative value of those statements at issue.?” Accordihgly, the

Chamber concludes that the evidence presented by the Prosecution does not

267 Ibld
268 Summary of interview transcript of Witness 442, DAR-OTP-0171-0002 at 0009, para. 35.
2% Summary of interview transcript of Witness 312, DAR-OTP-0171-0335 at 0347, para. 72.
~ ¥0]bid., at 0348, para. 74.
" 271 Summary of interview transcript of Witness 433, DAR-OTP- 0170-0435 at 0441, para 38.
272 Thid.
273 See above paras. 49-52.
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weeemee - oomes s provide- substantial grounds to-believe that Mr Abu 'Garda-participat‘ed in“the

'First Meeting.

174 In _view. of the foregoing, it is unnecessary to determine whether the
Prosecution’s allegations regarding the subject-matter of the meeting are

supported by sufficient evidence.

The Second Meeting

RS R Bl T T - oy e e . . e

175.  The Chamber will now proceed to analyse the Prosecution’s allegations
regarding the Sécohd Meeting. The Chamber will first examine whether there is
sufficient evidence to establish substantial grounds to believe that the Second

Meeting took place, at the time and place alleged by the Prosecution.

TIPS P G T LE 28 Sl A

Wiiness 307 i the only piece .

~’of evidetice which Tefers to the actual occtitrence of the-Second Meeting and £5 - - = =

the participation of Mr Abu'Garda in it.?*

177. In this respect, the Chamber notes that such information, contained in a

. summary of the interview transcripts of a wi_ineés whose identity is unknown to
the Defence, is not corroborated or subpdrted by any other evidence, including
the statements of those witnesses who allegedly participated in the attack. I‘n
particular, none of these witnesses refers to the fact that they stopped oﬁ their

way towards the MGS Haskanita after the First Meeting had taken place.275

274 Summary of interview transcript of Witness 307, DAR-OTP-0171-0308 at 0313, paras. 36-38.

75 Summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0274, para. 120:
“[i}mmediately after [the] meeting they came and told us that there was a mission, that we
should board vehicles. [...] And the convoy moved. We moved all together. Half an hour later we
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-~178: -~ For these reasons, “the-Chamber is not satisfied -that -there-issufficient- - -+~

evidence to establish substantial grounds to believe that the Second Meeting took

place as alleged by the Prosecution.

179. Inview of the foregomg, the Chamber finds that the ev1dence tendered by
the Prosecution in support of its allegations is so scant and unreliable that the
- Chamber is unable to be satisfied that there are substant1a1 grounds to believe
that Mr Abu Garda participated in any meeting in which a common plan to

~attack the MGS Haskanita was 'égreed upon.

2. Whether the existence of a common plan can be inferred from
the alleged co-ordinated essential contribution of Mr Abu Garda,
© - resulting in the realisation of the objective elements of the crime - - -

180, e Chamber recalls that the existérice
needs not to be explicit and “can be inferred from the subsequent concerted
action. of the co-perpetrators”.?¢ The Chamber will therefore proceed to analyse
the evidehce presented by the Prosecution with respect to what it alleges to be
the essential contribution provided by Mr Abu Garda for the realisation of the

common plan to attack the MGS Haskanita, with a view to establishing whether

the existence of such common plan can be inferred from his alleged conduct(s).

arrived in Haskanita”; Summary of interview transcript of Witness 305, DAR-OTP-0171-0290 at
- 0293, para. 27: “[w]e did not go through the village before we arrived at the AU compound. We
bypassed it and attacked from the west of the village. It took us about 15 minutes to drive to the
AU compound”; Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0302,
para. 28: “[after the commanders’ meeting] we prepared ourselves for the mission and then we
left. Nothing else was explained to us and we went and attacked the African Union”.

76 JCC-01/04-01/06-803-tEN, para. 345.
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181, In the “DEC; -the--Prosecution" alleges ‘that the “co-ordinated " essential -~ "+ = -

contribution for'the realisation of the common plan was provided by Mr Abu

Garda thfough the following means:

(i) By organising and participating in the meetings with the other
commanders, at which the plan to attack the MGS Haskanita was agreed

upon and communicated to the unit commanders and troops;

_ (ii) By directly issuing orders to the combined forces and through other unit

commanders to attack Haskanita; and
(iii) By pefsonally leading and directly participating in the attack.?”

182. At the outset, the Chamber notes that, in the previous section, in light of

_":the msuff1c1ency of the ev1dence submltted by the P secut1on 1t has already-.:- L

common plan to attack the MGS Haskanita was allegedly agreed upon. : -

183. With regard to the purported role of Mr Abu Garda in the organisation'of “
the above-mentioned meetings — at a time when they had yet to be held - the
Chamber notes that, even if such role were to be proven, it would be of no
relevance for purposes of inferring the existence of a common plan to attack the

MGS Haskanita.

.184.  On the other hand, the Chamber is of the view that the existence of a

common plan might be inferred from Mr Abu Garda’s issuance of orders to the

277 JCC-02/05-02/09-91-Red, para. 132.
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- . - combined forces; and/or from his direct participationin the attack, if proven with -~ - v

the required threshold.

185. The vChamber will therefore first analyse Whethefpthere is sufficient
evidence to establish substantial grounds to believe that Mr Abu Garda issued -
orders and/or participated directly in the attack. Should the answer of at least
one of such questions be in the affirmative, the Chamber will assess whether the

existence of a common plan might be inferred from such conduct(s). .

ok SR . R cea P e s e e A

Whether Mr Abu Garda directly issued orgd_e}’s to the combined forces and through other
unit commanders to attack the MGS Haskanita - ‘

186. The Prosecution alleges that Mr Abu Garda directly issued orders “to the

L combmed forces and through other umt commanders to attack the MGS L

Haskanlta” 7

| '187. | At the outset, the Chamber notes that, desplte the reference to the alleged
_ orders issued by Mr Abu Garda to the “combined forces”, throughout the
DCC,7?in its submissions during the confirmation hearln‘g,28° as well as in its
final written ‘observati‘o.ns,281 the Prosecution links Mr Abu Garda’s contribution
to one JEM splinter gfoup and not to any “combined” rebel forces. The Chamber
will therefore analyse the evidence presented in light of this understanding of the

Prosecution’s claim.

78 Ibid., para. 132(ii).

279 Ibid., paras. 28, 30, 31, 135-137.

280 JCC-02/05-02/09-T-13-ENG, p. 38, line 3 to p. 41, line 15.
- 281 JCC-02/05-02/09-229-Conf-AnxA, paras. 2 to 6.

No. ICC-02/05-02/09 81/103 8 February 2010



g e ;188‘." The Prosecution-contended “that the attackon the"MGS Haskanita -wag~ ==~ = =

carried out, inter alia, by JEM Collective Leadership (“JEM-CL”) forces.
According to the Prosecution, JEM-CL was the name given by Mr Abu Garda to

the troops that split from the JEM due to their opposition te some decisions taken - - 5
by the Chairman of JEM between ]uhe and July 2007 and which were under his

control.?82

189. The Prosecution alleges that, although JEM-CL announcedb in its
e e oo “Bounding Declaration” dated 4 October 2007 that it-had-existed as of 3 October
2007, this group had in fact existed as an organised indepehdent rebel faction
under the authority of Mr Abu Garda before that date, and, in particular, at the

time of the attack on the MGS Haskanita.?

- 190... Havmg analysed the evidence. submltted to. 1t ‘the Chamber is satisfied . ...~ .. ..

five days after the attack on the MGS Haskamta Mr Abu Garda was off1c1a11y in

charge of an orgamsed group. 2

191. However, in order to determine whether Mr Abu Garda ordered these
forces to attack the MGS Haskanita, the Chamher must 'examine the evidence
regarding the situation on the day of the attack and in the weeks directly
preceding it. In particular, the Chamber will analyse the Prosecution’s allegations

that: (i) prior to the attack on the MGS Haskanita, Mr Abu Garda had split from |

282 JCC-02/05-02/09-91-Red, paras. 23-28.

23 Jbid., paras. 31-32.

28¢ DAR-OTP-0156-0096 at 0100. See also Statement of Witness DCW1, DAR-D05-0001-0019 at
0023, para. 23; Statement of Witness DCW2, DAR-D05-0001-0003 at 0004; Statement of Witness
DCW3, DAR-D05-0001-0008 at 0009; Statement of Witness DCW4, DAR-D05-0001-0011 at 0013;
Summary of interview transcript of Witness 442, DAR-OTP-0171-0002 at 0011, para. 40.
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pecevee the main JEM In'ovem'ent;"(ii)i following-this" sp‘lit,' ‘Mr Abu-Garda-gained-control -
of an organised group; and (iii) this group under Mr Abu Garda’s control

attacked the MGS Haskanita on 29 September 2007.2%

192. In relation to the first allegation, that is, thatA Mr Abu Garda had split from
the main JEM m.ovementlprior to the attack on Haskanita, the Chamber notes
that Witness 304 placed the time of Mr Abu Garda'’s split from the main JEM as

August 2007, although he stated that he did not remember the exact date.2

g s aeAmave T R - B - e — e e e e vsa. RE T

193. Witness 305 testified that Mr Abu Garda split from JEM “at the beginning
of the Ramadan in 2007” .27 Witness 306 also stated that Mr Abu Garda split from
JEM in “Ramadan 2007”2 The statement of Witness 312 suggests that, by the

morning of 29 Septembe‘r 2007, the split had already occurred.?®

prov1de detalls of when the spl1t took place % It is therefore not clear whether -
Witness 307 is referring to the formal establishment of JEM-CL in early October
2007, or whether he is saﬁng that a splil occurred béfore the attack. For this
reason, the statement of Witness 307 cannot be of any assistance to the Chamber

| in its determination of whether Mr Abu Garda’s split fl'om the main JEM had

already taken place at the time of the attack.

285 JCC-02/05-02/09-91-Red, paras. 48, 144-148. ‘

2% Summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0266, para. 68; also at
0265, paras. 55-59.

%7 Summary of interview transcript of Witness 305, DAR-OTP-0171-0290 at 0292, para. 15.
According to the calendar provided by the Defence (Document DAR-D05-0002-0009), Ramadan
lasted from 13 September to 12 October 2007.

28 Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0300, para. 13.

289 Symmary of interview transcript of Witness 312, DAR-OTP-0171-0335 at 0345-0346, paras. 62-
63. .

2% Summary of interview transcript of Witness 307, DAR-OTP-0171-0308 at 0331, para. 169.
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e 195 - Witness ~442 ~stated —-that he -learnt- “that ‘th‘e‘“sp'lit had ~happened” ~in
* Haskanita?" Futther, he stated that he did not have first-hand knowledge about

the structure of JEM after the spht 292

196. Considered as a whole, the summaries of interviews of anonymous
witnesses lack specific information to enable the Chamber to establish to a
satisfactory degree that, at the time of the attack on the MGS Haskanita, Mr Abu
Garda had already split from JEM and had effective. control over a new

""’"""““organ-ised“armed group. e e e ey

197.  Other evidence tendered by the Prosecution in support of the allegation
that Mr Abu Garda exercised effective control over an organised armed group

prior to and at the time of the attack on Haskanita includes a July 2007 statement

. of the “Interim M111tary Council” .2 Whilst this document. might indeed serve as..: ..o ..

“;iev1dénce of a spht 1n ]EM as early as ]uly 2007 the Chamber notes that Mr Abu"'?‘-‘;‘ &
Garda’s name does not appear among the 72 md1v1duals who signed the

ddcument. Therefore, the document is of little relevance to the present issue.

198. Likewise, Mr Abu Garda’s name does not appear on the statement issued
in the name of the “Sudanese Justice and Equality Movement (the Military
Council)” and SLA-Unity after the clash between armed rebei groups and troops
of the Government of Sudan on 10 September 2007.2* This - document only
mentions “a joint force from the Sudanese Justice and Equality Movement (the

Military Council) [...] and the Sudan Liberation Movement (Unity)” as targets of

21 Summary of interview transcript of Witness 442, DAR-OTP-0171-0002 at 0026, para. 100.

292 Ibid., at 0036, paras. 138-140.

2% Statement of the Official Spokesman for the Interim Military Council, National Salvation
Front- JEM Headquarters, DAR-OTP-0158-0511.

294 Press article dated 10 September 2007, DAR-OTP-0156-0113.
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- an-attack-carried out by Government-troops. It does not-mention"Mr Abu-Garda " -
as being connected with this joint force in ény way. Accordingly, the Chamber
will not proceed to examine whether the JEM Ihenfioned‘ in the document is

» indeedrthe faction having split from the “main” JEM earlier in the summer of - -

2007.

199. The Chamber will now examine the Prosecution’s allegation that “on the

operational level, Abu Garda exercised military' command over the forces

through'{REDACTED] who was subordinated: to him” 2% Irideed, the Prosecution==- -

seems to claim the existence bf a link betweeh Mr Abu Garda and [REDACTED],
by virtue of which troops loyal to and acting uﬁder the authority of the latter
could be attributed to the forrher' for the purposés of establishing Mr Abu
Garda'’s effective control over an organised armed group at the time of the attack

" “on'thie MGS Haskanita: 7

G W LRE

200. Fér the pﬁfposeé of the issﬁe at hénd, suffice it to note-that‘no adequate
evidence .was tendered to substantiate the purpdrted link between Mr Abu -
Garda and [REDACTED] at the time of the attack, which in itself allows the
Chamber to dispense with the consideration of whether [REDACTED] led an
armed group and, if so, to what extent authority over such a group was shared

with Mr Abu Garda.

201. The only witnesses referring to the existence of a hierarchical relationship
between the two are Witness 304 and Witness 433.2% Witness 304 provided a

statement of a very general nature only, affirming that Mr Abu Garda “was

25 [CC-02/05-02/09-91-Conf, para. 139.
2% Summary of interview transcripts of Witness 304, DAR-OTP-0171-0258, at 0282, para. 175,
Summary of interview transcripts of Witness 433, DAR-OTP-0170-0435 at 0464-0465, para. 162.
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oo higher ranking than [REDACTED)”,2” while-Witness 433-admitted  not - knowing ~ ==~ = -
| exactly how. the relationship between Mr Abu Garda and [REDACTED] was.
shaped.?”® In view of the limited value of these statements and in the absence of

any other ‘corroborating evidence, the Chamber concludes that the Prosecution’s =~~~
claim as to the existence of a hierarchical link between Mr Abu Garda and
[REDACTED] w1th1n an organised armed group is not sufﬁc1ent1y supported by

ev1dence

L 202 ~Only~ one~of-the ‘witnesses rehed upon by ‘the Prosecution (namely*,.
Wltness 304) claims to have taken part in the attack on the MGS Haskanita as

" part of a faction led by or otherwise attributable to Mr Abu Garda.® However,

such assertion appears too scant and isolated for the Charhber to attach any

meaningful relevance to it. An additional reference to “Abu Garda's people”

) appears in'the’ statement by Wltness 442,30 although thlS w1tness d1d not know ST e

i
R

whether. ”Abu'_G‘ ] daus people Went on the attack" i

-203. However, more reliable-evidence regarding the various érmed groups
operating at and around Haskanita at the time of the attack can be found in the -
statements provided by AMIS personnel stationed at the MGS Haskanita during
the relevant time (namely, Witness 416, Witr_\essv417, Witness 419, JWi'mess 446
and Witness 447). |

27 Summary of interview transcripts of Witness 304, DAR-OTP-0171-0258, at 0282, para. 175.

2% Summary of interview transcripts of Witness 433, DAR-OTP-0170-0435 at 0464-0465, para. 162.
9 Summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0265, para. 62.

30 Summary of interview transcript of Witness 442, DAR-OTP-0171-0002 at 0040, para. 155.

301 Tbid.
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e e D04 ~Moststatements” given by Prosecution: witnesses from "AMIS(namely, - oo
Witness 4:16,302 Wifness 419,3% Witness 446304 a1_1d Witness 4473%) only mention
two armed rebel groups with whom the MGS Haskanita came into contact: SLA-
Unity and JEM. None of these witnesses stated that either the “main” JEM, ora - -
particuiar group of it, was operating under the authority of Mr Abu Garda. In
addition, no reliable evidence was submitted to the effect that Mr Abu Garda

was present in the area of the MGS Haskanita prior t0 29 September 2007.

T 205. It is of~"'signififcanbe' ‘that~other Prd_secution witnesses from AMIS (in --- -
| particular, Witness 419%% and Witness 446%7) refer to other individuals who acted
as representatives of the armed rebel groups or as contact persons between these
“groups and the MGS Haskanita, in p_articular‘ Abdulaziz Osher, whom these
witnesses identified as the commander of the JEM forces in 'the area. Furfher,

" "Mr Abu Garda-is'not'mefitioned by’.Witﬁé§é‘417;“ ‘Wwho refers to the existence of-a "~ *°

'206. It appears: significént that no reference to Mr ‘Abu Garda, or to a group
purportedly operating.under his leadership, is made by those AMIS witnesses

who, on account of their roles and responsibilities within the MGS Haskanita,

302 Statement of Witness 416, DAR-OTP-0165-0381 at 0388, paras. 31 and 33; viva voce testimony of
Witness 416, ICC-02/05-02/09-T-14-Red-ENG, p. 20, line 1; p. 25, lines 20-23.

303 Statement of Witness 419, DAR-OTP-0165-0489 at 0497-0499, paras. 39-47.

304 Statement of Witness 446, DAR-OTP-0169-0808 at 0814-0815, paras. 44-55; viva voce testimony
of Witness 446, ICC-02/05-02/09-T-15-Conf-ENG, p. 36, lines 14-21; p. 37, lines 1-2; p. 44, lines 21-
22. :

305 Statement of Witness 447, DAR-OTP-0169-1160 at 1166-1168, paras. 28-49.

%6 Statement of Witness 419, DAR-OTP0165-0489 at 0497, para. 40.

37 Viva voce testimony of Witness 446, 1CC-02/05-02/09-T-15-Conf-ENG, p. 36, lines 12 21

Statement of Witness 446, DAR-OTP-0169-0808 at 0814-0815, paras. 47,50 and 51. -

308 Statement of Witness 417, DAR-OTP-0165-0424 at 0430, para 26; also at 0432, para. 34.
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-+~ had-access:to  information relating: to"the composition:of the rebel groups active - -~~~

. in and around Haskanita.

. e .. ..207.. . Thesole Prosecution witness from AMIS who made reference toMr Abu.
Garda is Witness 447; Speaking of a meeting with the rebels which allegedly'took
place at the MGS Haskanita ”likgly in the first: week of August” 2007,3¥
Witness 447 stated that information as to the formation of a new movement had

~ been given by Mr Abu Garda and by an individual called Mohammed Osman.

~“However, he-admits-not knowi-nQWhetheﬁMr Abu Garda actually attended the--~
meeting, and he f'suspects” that Mr Abu Garda might have not participated in
the meeting in.. order not to expose himself, whilst possibly being at Haskanita
“in a highly protected hideoru‘c”.310 For these reaéons, the Chamber finds that the
fhese allegatiohs of Witness 447 should be treated with caution, due to théir mere

7 speculative character. < <t

208. Considered as a whole, the evidence of the Prosecution witnesées from
AMIS regarding the purported existence of an armed group under the command
‘and control of Mr Abu Garda in the area of Haskanita at or around the time of
the attack on the MGS Haskanita is not sufficient to support thé Prosecution’s

allegations.

 209. The same evidence appears, rather, to point to other individuals acting as
commanders of rebel armed groups in the area. Ihdeed, the lack of reference to
Mr Abu Garda appears all the more striking if assessed against the various
instances Where Prosecution witnesses from AMIS were able to identify other

commanders in the field and to recount their actions.

309 Statement of Witness 447, DAR-OTP-0169-1160 at 1 167, para. 42.
310 Ibid. ) "
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~+210: -~ Two military officers at the MGS Haskanita identified Abd‘ula“ziZ’Oshe‘r"aS“ o "“’”:T": e
the .commander of the JEM forces in the area.®! Further, the evidence of
Witnesses 305, 306 and 442 suggests that Abdulaziz Osher was loyal to Khalil
Ibrahim, the Chairman of JEM.* This, coupled with the evidence substantiating
that the relationship between Khalil Ibrahim and Mr Abu Garda collapsed on 25
September 2007 at the latest, 313 precludes the Chambef from ac_cepting that
Abdulaziz Osher and Abu Garda could have been co-leaders of a smgle rebel

faction at the time of the attack on the MGS Haskanita.

e e R — e - e N STy L e emanes.  REET e, R o Eape i

211. The Chamber recalls that key Prosecution witnesses frorn AMIS also gave
evidence of threats to the MGS Haskanita prior to the actual attack on
29 September 2007. Witness 419, [REDACTED], ’mentivoned that, on'two occaSions
: around the end of July, Mohammed Osman from SLA-Unity -threatened to attack

'AMIS if the Government of Sudan coritinued to bomb the rebels and the locaI" AR

| ;J;:.T_f.»populatlon in. the area % He stated tha’tuAblc:luIamz Osher from ]EM also cametos i
the MGS Haskanita, warned the AMIS personnel, and told them.to ask the . . |
' Government of Sudan to stop the attacks against the rebels.?'s Witness 4466 and
Witness 447 37 stated that Mohammed Osman and some of his junior

commanders in SLA-Unity came to the MGS Haskanita in mid‘-September‘ 2007

311 See above, footnote 306 and Statement of Witness 446, DAR-OTP-0169-0808 at 0815, para. 51.
312 Summary of interview transcript of Witness 305, DAR-OTP-0171-0290 at 0295, para. 46;
Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0304, para. 43; Summary
of interview transcript of Witness 442, DAR-OTP-0171-0002 at 0040, para. 155; DAR-OTP-0156-
0096 at 0098, para. 10. |

313 DAR-OTP-0154-0205. }

314 Statement of Witness 419, DAR-O'IP-0165 0489 at 0500, paras. 54-55; Second statement of the
same Wwitness, DAR- OTP-0168-0168 at 0168-0171, para. 15. :
315 Statement of Witness 419, DAR-OTP-0165 0489 at 0498, para. 43.

316 Statement of Witness 446, DAR-OTP-0169-0808 at 0817, para. 75.

317 Statement of Witness 447, DAR-OTP-0169—1160 at 1169, para. 55.
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“9i-: negotiate, inform or threaten. ., . T

attacked them again.

212.  Further, the Prosecution witnesses from AMIS_who gave wviva voce
evidence denied personal knowledge of Mr Abu Garda and did not provide any
information with respect to his alleged role among the rebel factions. Witness 446
stated both at the confirmation hearing®® and in his written statement®? that he

did not know Mr Abu Garda and that his name “[did] ‘hot mean anything to

[him]”. Witness'416 also stated at the/‘conﬁrmation;'hearing that he did not know -+~

Mr Abu Garda.’®

213.  As a whole, the evidence before the Chamber suggests that Mr Abu Garda

was not part of the various delegations representing the armed rebel groups at

214. Furthermore, Mr Abu Garda himself, in his unsworn statement at the
cont’irmatipn hearing, provided an account of his activities in September 20075
which is, to a targe extent, inconsistent with the Prosecution’s allegations.’? His
statement is supported by Defence Witnesses DCW2,°* DCW3** and DCW4.%

Prosecution Witness 442 also confirms certain portions of Mr Abu Garda’s

318 Viva voce testimony of Witness 446, 1CC-02/05-02/09-T-16-Conf-ENG, from p. 48, line 22 to p.

49, line 11. ,

319 Statement of Witness 446, DAR-OTP-0169-0808 at 0827, paras. 173, 177.

320 Viva voce testimony of Witness 416, ICC-02/05-02/O9-T—14 Red-ENG, p. 44, lines 17-20.

321 JCC-02/05-02/09-T-12-Red-ENG, pp. 48-50.

822 As previously found by the Chamber, Mr Abu Garda’s unsworn statement is considered as
part of the Defence’s submissions. See above, paras. 53-55.

32 Statement of Witness DCW2, DAR-D05-0001-0003 at 0003-0004.

324 Statement of Witness DCW3, DAR-D05-0001-0008 at 0008-0009.

35 Statement of Witness DCW4, DAR-D05-0001-0011 at 0012-0013.
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-~ and “threatened- to'-attack ‘the ‘MGS - Haskanita -if the Government of Sudan'

[

.. various meetings held. at the MGS, Haskanita, whether. with an. intent.to... . ... ..



eemesecs - cgtatement, in particular-his -absence from the- fieldin-the months' prior-to— e

29 September'2007326 and the fact that, during his absence, Mr Abu’Garda was

still a member of JEM.3

215. In light of the foregoing, the Chamber is not satisfied that there are
substantial grounds to believe that, at the time of the attack on the MGS
Haskanita, Mr Abu G’érda exercised control over at least one of the organised

rebel groupé which are alleged to have carried out the attack.

Tmieet atmeems - SYTLEEL - m Ll P oo aimeans et NG et eTmaEmm. TR L,

216. Accordingly, the Chamber finds that the existence of a common plan
~ cannot be inferred from the alleged issuance of orders to the troops under
Mr Abu Garda’s control, either directly or through other unit commanders, as

~ alleged by the Prosecution.

Whether Mr Abu Garda personally led and directly participated in the attack .

217. The Chamber will now proceed to analyse whether Mr Abu Garda
personally led and directly participated in the attack on the MGS Haskanita. If
so, the Chamber will proceed to analyse whether the existence of a common plan

" might be inferred from such conduct.

218. As a preliminary observation, the Chamber notes that, because of the
inconsistencies in the allegations contained in the DCC, it is unclear whether or

not the Prosecution is claiming that Mr Abu Garda directly participated in the

6 Summary of interview transcript of Witness 442, DAR-OTP-0171-0002 at 0029, para. 112.
327 Tbid.
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ewimenen o attack on the MGS-Haskanita.“The DEC states “that, aspart-of the coordinated -
and essential - contribution which Mr Abu Garda- allegedly ‘rhade_ to the -

implementation of the common plan, he “personally led and directly participated

in the attack”,® and that “on 29 September 2007, Mr Abu Garda, together with -
other senior commanders of JEM and SLA-Unity planned and carried out the

attack” (emphasis added).??

219. However, in the discussion of the purported “agreement and common
—oe oo --plan®™ among the commanders involved,r'ther_e is no mention of*such*f)ersonal
leadership of and/or participation in the attack.™ Nor is there any such reference
in the narrative of the facts.® It is only stated that attacking forces were “under
the command of Abu Garda” and others® and thaf, “after fhe’ attack ended”, Mr
Abu Garda joined the JEM troops at the location near Haskanita where the JEM

- and SLA:Unity forées ’had"COnverged"iil the meantime:3® " ==~~~

220. At the confirmation hearing, the Prosecution continued to claim both that
~ Mr Abu Garda directly participated in the attack® and that he did not.*® The
same inconsistency again appears in its final observations,® as is indeed noted

by the Defence in its final written observations.®

328 JCC-02/05-02/09-91-Red, para. 132.
39 Tbid., para. 94. ' '
330 Jbid., paras. 118-130.
31 Ibid., paras. 62-84.
32 Ibid., para. 79.
333 Ibid., para. 82. _
334 JCC-02/05-02/09-T-13-ENG, p. 53, lines 1-4; p. 73, lines 1-13.
335 JCC-02/05-02/09-T-12-Red-ENG, p. 25, lines 20-24; p. 26, lines 4-5; ICC-02/05-02/09-T-21-Red-
ENG, p. 3, lines 11-14; pp. 24-25. . '
" 336 [CC-02/05-02/09-229-Conf-AnxA, paras. 11, 14.
37 JCC-02/05-02/09-237-Conf-AnxA, paras. 81-83.
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w227~ Inspite of theseinconsistencies, the'Chamber will nevertheless proceed to - -
“examine whether there is sufficient evidence to establish substantial grounds to

believe that Mr Abu Garda persoﬁally led and directly participated in the attack.

222.  Witness 305 stated that Mr Abu Garda directly participated in the attack:

There were three vehicles in the front line of our convoy. {...] The three
front vehicles were those of the commanders, who were in-charge of the
whole vehicles. [...] Bahr Idris Abu Garda had a dushka. [...] When we
‘ approached the compound, Abu Garda, [...] who were all in the lead
----- e e w e Vehicles, opened fire and started shooting inte-the compound:338--eme ocns e

223. However, in his statement, this witness also said that “[he did] not know
who fired their weapons during the attack because by the time [he] arrived the

attack had already started”.® This stands in contradiction with the witness’

assertion that it was Mr Abu Garda and others who opened fire.

v D R i T N S R P L AR L R R

Witnesses 304*% and 306, who stated that Mr Abu Garda did not physically
parﬁcipate in the attack. In addition, Witness 307, who was present during the

 attack, stated that he did not see Mr Abu Garda during the attack.32

338 Summary of interview transcript of Witness 305, DAR-OTP-0171-0290 at 0293-0294, paras. 28-
29; also at 0294, para. 35: “I am sure that Abu Garda was in the attack. He together with
[REDACTED]”; at 0295. para. 45: “I am sure that Abu Garda was in one of the front cars during
the attack”. '

39 Tbid., at 0294, para. 30.

340 Summary of interview transcript of Witness 304, DAR-OTP-0171-0258 at 0282, para. 171: “As
for Bahr Idris ABU GARDA, he did not come to the place where the battle was but he was a kind
of commander”. : ' ' :
31 Summary of interview transcript of Witness 306, DAR-OTP-0171-0298 at 0303, para. 39: “I was
in the vehicle of Abu Garda but he was not in the vehicle with me. He attended the meeting with
the commanders and he planned the attack, but he did not go”.

32 Summary of interview transcript of Witness 307, DAR-OTP-0171-0308 at 0322, para. 107.
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e 295 Furthermore; Mr-Abu Gardais- not mentioned- as-participating ‘inthe
attack in the various statements made by AMIS personnel in relation to the
attack. None of the AMIS r)ersomel present»at the MGS Haskanita at the trme of
the attack and who gave evidence, whether in writing®® or viva voce‘,344 identified
Mr Abu Garda as one of the attackers. The AMIS investigation reiaort, drafted in
the immediate aftermath of the attack, does not include Mr Abu Garda among.

the individuals mentioned as “suspected main actors” in the attack.?*

- -926-~~The Chamber-notes the statements-of two witnesses who were members 'of"r"‘w il
[REDACTED]. Witness 315 stated that [REDACTED] had found that Mr Abu
Garda “[was] alleged to have participated in the Haskanita attack”.3¢ Witness

355 mentioned Mr Abu Garda as one of the “perpetrators” .3

.. 227.... It is not clear.from the.two. w1tness statements. whether . [REDACTED] -

found tha' "Mr Abu Garda personally part1c1pated 1n the attack or, rather that he

was mvolved in 1t 1n some other way. It is to be noted that ‘Witness 315 statedv
that [REDACTED] was not intended to conduct a cr1m1nal investigation, 3 and
that its report was based on facts that were not ‘completely verified.* In
addition, the Chamber notes that the report was not presented by the

Prosecution for the purpose of the confirmation hearing. As a result, the

3 Statement of Witness 446, DAR-OTP-0169-0808 at 0826, para. 157; Statement of Witness 416, .
DAR-OTP-0165-0381 at 0392, para. 52; Statement of Witness 417, DAR-OTP-0165-0424 at 0437, -
para. 58; Statement of Witness 419, DAR-OTP-0165-0489 at 0509, para. 106; Statement of Witness
420, DAR-OTP-0165-0521 at 0537 para. 95.

3 Viva voce testimony of Witness 446, ICC-02/05-02/09-T-16-Conf-Eng at p. 49, lines 9-11.

35 DAR-OTP-0160-0826 at 0832-0833. _

346 Statement of Witness 315, DAR-OTP-0164-1159 at 1174, para. 63.

37 Statement of Witness 355, DAR-OTP-0165-0352 at 0359, para. 45.

38 Statement of Witness 315, DAR-OTP-0164-1159 at 1166, para. 28.

3% Ibid., at 1174, para. 63.
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s - Chamber-has-niot-had the opportunity to ""ca*reful'ly’consi—der‘-and'-'analyse' the =m0

content of the report in its entirety.

228. The Chamber finds that the evidence tendered by the Prosecution, far 7
from establishing Mr Abu Garda's participation in the attack, seems to concur
 with the submissions made by the Defence to the effect that Mr Abu Garda did

not personally participate in the attack on Haskanita.

whereabouts at and around the time of the attack.®® The substance of this
statement, in particular as regards the various movements by Mr Abu Garda
pfecéding, during and following the attack, is consistent with the evidenée
presented by the Defence and included in the statements of Witnesses DCW2,3!
DCW3and DCWAS o o e

1230.  Considering the inherent inconsistency in the statement of Witriess 305; its ©

contradiction by the statementsﬂof Witnessés 304 and 306; the striking fact that
none of the Prosecution witnesses from AMIS who were present during the
‘attack mentioned Mr Abu Garda as having participated therein; the
documentary evidence from AMIS which makes no mention of him as part of the
identified suspected attackers; and the faét that Witness 315 stated that the report
was based on facts that were not completely verified, the Chamber comes to the
conclusion that there are no substantial grounds to believe that Mr Abu Garda

personally led and directly participated in the attack on the MGS Haskanita.

350 JCC-02/05-02/09-T-12-Red-ENG at p. 49. The chamber recalls that Mr Abu Garda’'s unsworn
statement is considered as part of the Defence’s submissions. -

351 Statement of Witness DCW2, DAR-D05-0001-0003 at 0003-0004.

352 Statement of Witness DCW3, DAR-D05-0001-0008 at 0008-0009.

3% Statement of Witness DCW4, DAR-D05-0001-0011 at 0012, para. 10.
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- +231: ~In -light- ‘'of -the ~foregoing 'analysis,~the- Chamber- -concludés:t that the- - -~ =marmemen
evidence brought by the Prosecution is not sufficient to establish substantial
grounds to believe that the existence of a common plan to attack the MGS
Haskanita can be inferred from any of the conducts listed by the Prosecution as = =~ - -
the alleged esseﬁtial contribﬁtion of Mr Abu Garda to the implementation of a

common plan.

232. Therefore, the Chamber is not satisfied that there are substantial grounds
T to believe that-Mr "Abu-"Garda“cah’ be held criminally responsible as either a-direct-~- - A
or indirect co-perpetrator for the commission of the crime under article 8(2)(e)(iii) -

of the Statute.

233. The Chamber further notes, without prejudice to what established in -

.. paragraph 158, that the .above analysis and.the. related finding on .the lack .of. ... oo oo

.. sufficient ievidence  substantiating “the: Prosecution’s” allégations ‘as.to’ Mr-Abu . .
Garda’s 'réks.pohsibiiity as a co-perpetrator or as an indirect co-perpetrator also
exclude his respénsibility under any other forms of liability contemplated in

article 25(3)(a) of the Statute.
CONCLUSION

234. Inlight of the above, it is unnecessary to proceed to an analysis of whether
there are substantial grounds to believe that the subjective elements of the crime

charged in Count 2 are fulfilled.

235. By the same token, the conclusion that Mr Abu Garda cannot be held
criminally responsible for the crime charged in Count 2 makes it unnecessary to

‘assess whether the elements of the crimes charged in Counts 1 and 3 of the DCC
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o wweeeegre fulfilled,“as-these offences were-allegedly . committed- during and/or in“the’ - - e

. aftermath of the attack on the MGS Haskanita.

1236, Accordingly, the Chamber declines to confirm the charges against Mr Abu .. .
‘Garda under Counts 1, 2 and 3 of the DCC, without prejudice for the Prosecution
to subsequently requést fhe confirmation of the charges against him, if such
request is supported by additionalr evidence, in accordance with article 61(8) of

the Statute.

FOR THESE REASONS, THE CHAMBER

DECLINES to confirm the charges against Mr Bahar Idriss Abu Garda;

ORDERS the Registrar to notify the present Decision to (i) the UN Security |
Council; (ii) the Host State authorities; (iii) the Sudanese authorities and (iv) any
other States or organisations which cooperated in any way for the purposes of

the present proceedings;
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~~DECIDES ‘that the five-day period‘fdr"the ‘parties to present. an-applicationfor” - -
leave to appeal in accordance with rule 155(1) of the Rules shall start to run with

‘efféct from the date of notification of the Arabic translatio;i of this Decision.

Done in both English and French, the English version being authoritative.

Judge Sylvia Steiner
_—Presiding Judge '

Dated this Monday, 8 February 2010
At The Hague, The Netherlands
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s e Geaparate Opinion‘of“]ud’ge‘ Cuno-Tarfusser PR e e e e

1. On the basis of the hearing held between 19 and 30 October 2009, the
- Chamber declined to confirm the charges brought by the Prosecutor against Mr

- Bahar Idriss Abu Garda.

2, I fully concur with thirs'vdecision. In particulér, I subscribe to fhe analysis of
Vthe evidence from a factual standpoint as set‘ forth in the Decision and to the
conclusion,__that;,-,__such evidence is not sufficient to eSthlish substantial grounds to ... ...
believe that Mr ABu Garda can be held criminaliy fesponsible for the crimes as

charged.

3. However, I dissociate myself in several respects from the reasoning

developed by the Majority to substantiate that conclusion. In my view, the -

'~ evidence are so basic and fundamental that the Chamber need not conduct a
detailed analysis of the legal issues pertaining to the merits of the case, in
particular as to the existence of the material elements constituting any of the

crimes charged.

4. The reasons justifying this Separate Opinion are rooted in fundamental
principles of criminal law and procedure. The purpose of the pre-trial procedure
is to determine whether one or more individuals should be committed for trial. It
is critiéall’y important for such determination that the pre-trial judge be in a
position to establish a link between the historical events as charged and the
“alleged pefpetrator(s) as identified by the Prosecutor. Whenever the evidence
.gathered by the ~Prosecufor does not allow sﬁch a link to be established, because

it is flimsy, inconsistent or otherwise inadequate, it is a pre-trial judge’s duty to
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e -decline to confirmy the charges-and to refrain'~jfrom ~conducting a detailed legal’ - -~

analysis of the facts, including the correspondence between the objective features
of the facts, on the one hand, and the objective and subjective elements of a given

crime, on the other.

5. In other words, to establish at first the occurrence of the historical event(s)

as well as a proper link between such events and the suspect as perpetrator
(imputatio facti) is propaedeutlc to any legal reasoning. Therefore failure to
demonstrate it makes it unnecessary-to proceed-to-the legal characterisation of
fhe historical event as a crime as well as to the determination of whether the link -
between such event and the suspect grounds his or her criminal reSponsibility

(tmputatio 1turis).3

+6....... It is my firm view. that the. present.case. lacks evidence.establishing.a....

killings and the looting) and the suspect (Mr Abu Garda) in terrns of either direct
or indirect involvement. In this respect [ rio concur with the decision taken in
paragraphs 163 to 233 whereby the Chamber established that the Prosecutor
failed to prove his allegation as to Mr Abu Garda s involvement in the attack on

the MGS Haskanita. As a direct consequence of what I said above, it is equally

3¢ See Ambos, Toward a universal system of crime: comments on George Fletcher’s Grammar of criminal .
Iaw 28 Cardozo L. review, 2664: “The doctrine of imputation in its original sense, related to natural
law, can best be described by the opposing concepts of imputatio facti - imputatio iuris or imputatio
physica - imputatio moralis. Accordingly, we are concerned first with a factual or physical
imputation of an event controlled by (humane) will (a “natural act”) to a particular person (the
perpetrator or agent); then we have to qualify this event legally or morally in the sense of
normative imputation, that is, to perform a normative evaluation of the act as wrongful or
immoral and thus in need of a sanction. Thus, imputation is understood as “the establishment ...
‘of a relationship between an event and a human being”, as the “link between an event
(Seinstatbestand) and a subject on the basis of the norm. Imputation in a broader sense concerns the
central question of the general part of criminal law: what person shall be punished under what
normative assumptions?” [emphasis in original text].
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= my - view = and “here “I"“disséci'até”“‘mys‘e‘lf from -the *Majority =" that; -inthe" -~ = - -

ascertained absence of a link between the events as charged and Mr Abu Garda,
the Chamber should have refrained from legally characterising the historical

~ events of the attack on the MGS Haskanita.
7. Several considerations support this holding:

(i) First, the Proseéutor’s failure to establish a propef connection betwéen a
,giveh evehfcluand_va ‘g_iy‘enﬂi,ngljngiqglA_‘mas_l_g,_eﬁswany'analysis_ of the presence of
the objective and subjective elements of criminal respohsibility a matter of
me‘re academic debate. Moreover, in the absence of imputation, the
exercise of subsuming the event under the incriminating provisions of the

Statute in order to determine whether any or all of the relevant elements

of .the crimes are present.would net only. have.no.meaningful purpose;-it.. ..

e would. also resalt Y e

than those for which théy were intended.

(ii) Second, the Chamber is obliged to refrain ﬁ'om éonducting such analysis
By a fuﬁdamental prmciple of judicial economy: frustra probatur quod
probatum non relevat, a principle to which most legal systems and
traditions subscribe. There is no point in wasting precious judi¢ial
resources in making determinations which, however impeccable and
sophisticated from a theoretical and legal standpoint, serve no purpose in

properly adjudicating the case at hand.

(iii) Third, engaging in the exercise of determining the legal characterisation of
the attack on the MGS Haskanita (and even then, one may wonder why

the Majority focused only on the crime of the attack charged under Count
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- 2~and ‘not ‘also";o‘ri*"t'hej"crimes_“"charg“é'd“under Count- 1 and Count™3), =~ === o
noWﬁthStandﬁg the fact that this event cannot be linked to Mr Abu
‘Garda, could cause the Chamber to pfe-deterinine, and hence unduly
prejudice, legal issues which ‘may be"ofjrele?ance for any future cases
relating to the same event which might be brought before this or anotﬁer
Chamber. The principle of the presumption of innocence Would then be
compromised to the detriment of other individuais (or even of Mr Abu
Garda himself, in light of article‘61(8) of the Statute) in respect yc‘)f whom

the ﬁfgéecutor may one day be in a position to establish the above-
mentioned minimal fundamental link, in the absencé of which no
determination of individual criminai fésponsibility may legitimately be
made. This applies in particular to the issue of whether the MGS

Haskanita had protected or non-protected status under international

8. In this perspective some sections of the Decision are in my view far too
broad in purpose and scope. Since the first step should have consisted in
determining whether the attack on the MGS Haskanita as a hiétorical event took
place, the section entitled “Material ‘elén‘le‘nts of the crimes” should have been
factual in nature (i.e. limited to the determination of whether an attack on the
MGS Haskanita took place as alleged by the Prosecutor), fef.raining from
analysing whether one or more of the elements of the cﬁmes charged by the
Prosecutor were met. It is therefore my view that this section serves no purpose
for the determination to be made by the Chamber — without prejudice to the

correctness of the legal analysis contained therein.
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e -0 =900 - By the sametoken, thesection under ‘the 'heading-”individual' criminal = - e
responsibility” should have been limited to a mere factual assessment of the
evidence as submitted, in order to determine whether such evidence would .
allow a link to be established between Mr Abu Gardé and the event, without - -~~~ -
unnecessarily engaging in a detailed légal aha]ysis of the legal requirements set

forth under article 25(3) of the Statute.

10.  For all these reasons, I firmly maintain that the Decision should have YN
s started wﬁh a determination as to (i) whetherthe-events-at the-MGS Haskanita - =
actually took place (and there are substantial grounds to believe that they did in

fact take place as stated in paragraph 105 of the Decision) and (ii) whether these

|
|
|
|
|
events could be properly attributed to Mr Abu Garda (as made in paragraphs 163 B L

to 233 of the Decision). Consequently, the decision should have ended with the

" ptrely T factual “d’etéﬁh‘iﬁa’t‘ion thatg"_ sifice” thi

NRTCaN

P oo cmpee el L0 RN wedt | Sl
ttribution, thetre.:are. no .. . s . ... .

7Y Chamber is riot’ adequate to establish “any " such’
substantial grounds to. believe that Mr Abu Garda committed the crimes as..

charged, and that, accordingly, the Chamber declines to confirm the charges.

Dated this Monday, 8 February 2010
At The Hague, The Netherlands

Judge Cuno Tarfusser
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