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In the case of The Prosecutor v. Bahar Idriss Abu Garda (the "Case"), Pre-Trial 

Chamber I ("the Chamber") at the International Criminal Court ("the Court"), 

Judge Cuno Tarfusser partly dissenting, 

HEREBY RENDERS THIS DECISION 

1. On 30 May 2009 the Single Judge issued a "Decision scheduling a 

hearing on issues relating to disclosure between the parties"' (the "First 

Decision on Disclosure"), whereby he convened a hearing on 9 June 

2009 (the "Hearing") to be attended by the Prosecution, the Counsel for 

the Defence (the "Defence") and the Registrar, with a view to 

addressing matters which might be relevant in connection with the 

disclosure for the purposes of the confirmation hearing in the Case, 

scheduled to start on 12 October 2009. 

2. The Hearing was held in closed session with a view to preventing 

sensitive information from being disclosed to the public. During the 

closed session, the Prosecution further requested an ex parte session 

with the Single Judge. In light of the submissions made by the parties 

during both the closed session^ and the ex parte hearing,^ the Chamber 

is of the view that no such sensitive information was submitted. 

Accordingly, the principle of publicity of proceedings should apply 

and the transcripts of the hearing as a whole reclassified as public. 

3. The present decision aims at establishing (i) the system governing 

disclosure for the purpose of the confirmation hearing in the Case, 

taking into consideration the precedents of the Chamber, the First 

Decision on Disclosure and the submissions of the parties at the 

' ICC-02/05-02/09-18. 
- ICC-02/05-02/09-T-3-CONF ENG ET. 
3ICC-02/05-02/09-T-4-CONF-EXP ENG ET. 
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Hearing; (ii) the registration procedure and time-frame for disclosure 

and requests for redactions; and (iii) the procedure related to requests 

for redactions and other protective measures. 

I. The system governing disclosure for the purpose of the confirmation 

hearing 

4. The Chamber takes note of the views expressed by the Prosecution on 

the system of disclosure proposed in the First Decision on Disclosure, 

and in particular his concerns that "the suggested system adversely 

affects the rights of the parties and the impartial role of the Judge","* as 

well as his request to modify paragraph 10 of the First Decision on 

Disclosure, that establishes that the Chamber shall have access to all 

potentially exculpatory evidence disclosed by the Prosecution to the 

Defence, in a way that "there won't be any requirement on the part of 

the Prosecution to disclose PEXO material to the Chamber" .̂  

5. The Chamber also takes note of the views expressed by the Defence, 

which does not object the possibility for the Chamber to be "in 

possession of the potentially exculpatory evidence" disclosed to it by 

the Prosecution, while leaving the final decision to the Single Judge in 

light of the comments raised by the Prosecution.*" 

6. In establishing the final system governing disclosure in the present 

Case, the Majority of the Chamber (the "Majority"), Judge Cuno 

Tarfusser partly dissenting, deems it appropriate to recall the system of 

disclosure adopted by this Chamber in the proceedings related to the 

confirmation of charges in the cases of The Prosecutor v. Thomas Lubanga 

* ICC-02/05-02/09-T-3-Conf-ENG at page 5, lines 22-23. 
^ ICC-02/05-02/09-T-3-Conf-ENG at page 8, line 19 to page 9, line 3. 
" ICC-02/05-02/09-T-3-Conf-ENG at page 16, line 10 to page 17, line 24. 
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Dyilo (the "Lubanga Case")^ and The Prosecutor v. Germain Katanga and 

Mathieu Ngudjolo Chui (the "Katanga and Ngudjolo Case") ̂  together 

with the main principles behind it. 

7. The Majority notes that the Court's criminal procedure brings together 

"two features with such different origins as the rules on disclosure and 

the rules on communication of certain evidence to the Pre-Trial 

Chamber".' On the one hand, disclosure "aims at providing the 

Defence with sufficient information on the Prosecution case and 

potentially exculpatory materials in order to place the Defence in a 

position to prepare adequately for the confirmation hearing".̂ "^ On the 

other hand, communication to the Pre-Trial Chamber of certain 

evidence before the confirmation hearing "aims at placing the Pre-Trial 

Chamber in a position to properly organize and conduct the 

confirmation hearing". ̂ ^ It also "puts the victims of the case in a 

position to properly exercise their procedural rights during the 

confirmation hearing" and ensures the parties access to the evidence to 

be presented at the confirmation hearing before it commences, 

regardless of problems that may have occurred during the disclosure 

process. ^̂  

8. In the view of the Majority, whereas disclosure is to be conducted inter 

partes between the Prosecution and the Defence, ^̂  the duty of 

communication to the Chamber of "[a]ll evidence disclosed between 

the Prosecutor and the person for the purposes of the confirmation 

' ICC-01/04-01/06-102; ICC-01/04-01/06-108-Corr; ICC-01/04-01/06-568; ICC-01/04-01/06-T-9-
EN. 
8ICC-01/04-01/07-T-12-ENG. 
' ICC-01/04-01/06-102, Annex I, para. 28. 
'0 ICC-01/04-01/06-102, Annex I, para. 29. 
" ICC-01/04-01/06-102, Annex I, para. 30. 
12 ICC-01/04-01/06-102, Annex I, para. 34. 
1̂  ICC-01/04-01/06-102, page 5. 
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hearing" envisaged in rule 121(2)(c) of the Rules implies, according to 

the precedents of this Chamber, the filing of the evidence to be 

presented at the confirmation hearing in the record of the case. ^̂  

Accordingly, the materials and evidence that must be filed by the 

parties in the record of the case include (i) for the Prosecution, no later 

than 30 days before the date of the confirmation hearing, a document 

containing a detailed description of the charges (the "Prosecution 

Charging Document") together with a list of the evidence to be 

presented at the hearing (the "List of Evidence") and, no later than 15 

days before the date of the hearing, if any, the amended charges and/or 

list of evidence, in accordance with rules 121 (3), (4) and (5) of the Rules; 

(ii) for the Defence, if the person intends to present evidence at the 

hearing, no later than 15 days before the date of the hearing, a list of 

evidence (the "Defence List of Evidence"), in accordance with rule 

121(6) of the Rules; and (iii) for both parties, the actual evidence on 

which they intend to rely at the confirmation hearing, in accordance 

with rule 121(2)(c) of the Rules interpreted in light of rule 122(1) of the 

Rules. 

9. In the view of the Majority, and in accordance with the precedents of 

this Chamber, the parties are not requested to communicate to the 

Chamber those materials subject to disclosure on which they do not 

intend to rely at the confirmation hearing. These include materials of 

potentially exculpatory nature or otherwise material for the 

preparation of the defence that the Prosecution must disclose to the 

Defence before the confirmation hearing in accordance with article 

67(l)(b) and (2) of the Statiite and rule 77 of the Rules. Such finding 

stems from the acknowledgment that, while the Prosecution is under 

'•» ICC-01/04-01/06-102, Annex I, para. 33. 

No. ICC-02/05-02/09 6/29 15 July 2009 



the obligation to disclose such materials to the Defence, the latter "need 

not to rely on those materials at the confirmation hearing if it considers 

that this option will be advantageous to its success at trial".''' As clearly 

stated in the Lubanga Case, 

if all materials disclosed by the Prosecution before the 
confirmation hearing, on which neither party intends 
to rely, were filed in the record of the case and 
presented thereat, the nature of the confirmation 
hearing would be significantly altered and the right of 
the Defence to decide whether to rely on such 
materials at the hearing would be infringed on.'" 

10. The Majority is of the view that the role of the Chamber, under article 

61(7) of the Statute, is not to find the truth in relation to the guilt or 

innocence of the person against whom a warrant of arrest or a 

summons to appear has been issued, but, rather, to determine whether 

sufficient evidence exists to establish substantial grounds to believe 

that the person committed each of the crimes charged. '̂  The 

confirmation hearing "has a limited scope and by no means can it be 

seen as an end in itself". '̂  As the Chamber has repeatedly emphasized, 

[the confirmation hearing] is not a mini-trial, nor is it 
a trial before a trial but, rather, a procedural step to 
ensure that no case goes to trial unless there is 
sufficient evidence to establish substantial grounds to 
believe that the person or the persons committed the 
crimes with which they have been charged.''' 

'5 ICC-01/04-01/06-102, Annex I, para. 53. 
•6 ICC-01/04-01/06-102, Annex I, para. 54. 
'7 ICC-01/04-01/06-102, Annex I, para. 55. 
IS ICC-01/04-01/07-428-Corr, para.6; see also. Appeals Chamber Judgment ICC-01/04-01/07-
475, para. 68. 
I'* ICC-01/04-01/07-T-25-ENG CT, page 14, lines 5-11. See also, ICC-01/04-01/07-474, para.lOO; 
ICC-01/04-01/06-803-tEN, paras 37-39; ICC-01/04-01/07-717, para.64. 
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Therefore, the Chamber's role is "limited to distinguish those cases that 

should go to trial from those that should not".-" Accordingly, as stated 

in the Lubanga Case, it would be contrary to the role of the Pre-Trial 

Chamber to have potentially exculpatory and other materials disclosed 

by the Prosecution before the hearing filed in the record of the case and 

presented at the confirmation hearing, if neither party intends to rely 

on those materials at the hearing.-' 

11. Therefore, all materials subject to disclosure on which the parties do 

not intend to rely upon at the confirmation hearing do not need to be 

filed in the record of the case.-^ As a record of the inter partes exchanges, 

following any act of disclosure of material under article 67(2) of the 

Statute, the Prosecution is requested to file in the record of the case a 

disclosure note (the "Disclosure Note"), signed by both parties and 

containing a list of the items subject to disclosure and their reference 

numbers.-3 Similarly, with respect to material under rule 77 of the 

Rules, the Prosecution is requested to file in the record of the case a 

pre-inspection report (the "Pre-Inspection Report"), containing a list of 

the items submitted to the Defence together with their reference 

numbers.-'* Following any act of inspection of the originals of the 

documents identified by the Defence, the Prosecution is requested to 

file in the record of the case an inspection report (the "Inspection 

Report") signed by both parties, which must include a list of the items 

inspected, their reference numbers, a brief account of how the act of 

2" ICC-01/04-01/07-428-Corr, para.6; see also. Appeals Chamber Judgment ICC-01/04-01/07-
475, para. 68. 
21 ICC-01/04-01/06-102, Annex I, para. 56. 
22 ICC-01/04-01/06-102, Annex I, paras. 50-58. 
23 ICC-01/04-01/06-102, Annex I, para. 74. 
2̂  ICC-01/04-01/06-T-9-EN at page 49, line 14 to page 50, line 14. 
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inspection took place and whether the Defence received the copies 

which it requested during the inspection.^'' 

12. Following careful analysis of the system of disclosure in light of the 

precedents of this Chamber, the First Decision on Disclosure and the 

views expressed by the parties at the Hearing, the Majority agrees with 

the Prosecution that the disclosure system adopted by the Chamber in 

the proceedings related to the confirmation of charges in the Lubanga 

Case and the Katanga and Ngudjolo Case "proved to be fair and 

efficient and has operated successfully in the two cases" ̂ * and that 

"there are no compelling reasons to depart from that system that was 

put in place by this same Pre-Trial Chamber" .2'' 

13. However, and taking into account some difficulties likely to be faced 

by Defence teams in relation to the assessment and evaluation of all 

materials disclosed by the Prosecution under article 67(2) of the Statute 

and rule 77 of the Rules, the Majority is of the view that it is necessary 

to further improve the current system in order to facilitate the 

Defence's assessment of the potentially exculpatory evidence disclosed 

or subject to inspection. This would also enable the Chamber to better 

perform its role under rule 121(2)(b) of the Rules to "ensure that 

disclosure takes place under satisfactory conditions." 

14. In particular, the Majority notes that the way the material under article 

67(2) of the Statute is disclosed to the Defence has an impact on the 

right of the suspect under article 67(l)(b) of the Statute to have 

adequate time and facilities for the preparation of his or her defence. It 

is hardly debatable that the mere transmission of allegedly exculpatory 

25 ICC-01/04-01/06-102, Annex I, para. 75. 
20 ICC-02/05-02/09-T-3-Conf-ENG at page 5, lines 10-11. 
27 ICC-02/05-02/09-T-3-Conf-ENG at page 5, lines 14-15. 
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material, possibly in large amounts, for which no effort of indicating its 

relevance to the Case has been made, may have an adverse impact on 

the evaluation of the adequacy of the time given to the Defence to 

prepare for the confirmation hearing. 

15. Therefore, the Majority is of the view that, in order to facilitate the 

Defence in the analysis of the material disclosed under article 67(2) of 

the Statute, the Prosecution shall provide a further elaboration of such 

material by including in the Disclosure Note, together with the list of 

the items disclosed and their reference numbers: (i) a concise summary 

of the content of each item; and (ii) an explanation of the relevance of 

such item as potentially exculpatory. 

16. Similarly, with respect to material covered by rule 77 of the Rules, the 

Majority is of the view that, in order to facilitate the Defence in the 

identification of the items which it wishes to inspect physically, the 

Prosecution shall include in the Pre-Inspection Report, with respect to 

those items which are material to the preparation of the defence, 

together with the list of the items submitted and their reference 

numbers: (i) a concise summary of the content of such items; and (ii) an 

explanation of the relevance of such items for the preparation of the 

defence. 

II. The registration procedure and time-frame for disclosure 

17. At the outset, the Chamber recalls that, pursuant to rules 15 and 

121(10) of the Rules, the Registry is responsible for maintaining a full 

and accurate record of all proceedings before the Chamber, including 

the evidence exchanged between the parties for the purpose of the 

confirmation hearing. Regulation 26(3) of the Regulations of the Court 

(the "Regulations") provides that "documents, decisions and orders 
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shall, whenever possible, be submitted in electronic version for 

registration by the Registry". Finally, pursuant to regulations 15 to 19, 

24 to 28 and 53(3) of the Regulation of the Registry, the Registry is 

entrusted with the management of access to and storage of the 

documents of the proceedings, as well as the registration of the 

evidence exchanged between the parties. Thus, the disclosure process 

between the parties shall be facilitated through the Registry. 

18. According to rule 121(3) of the Rules, the Prosecutor shall provide to 

the Pre-Trial Chamber and the person, no later than 30 days before the 

date of the confirmation hearing, the Prosecution Charging Document 

and the List of Evidence which he or she intends to present at the 

confirmation hearing. 

19. According to rule 121 (6) of the Rules, the Defence shall file the Defence 

List of Evidence, if any, no later than 15 days before the confirmation 

hearing. 

20. In light of regulation 33 of the Regulations, in order to comply with 

rule 121 (3) of the Rules, the Prosecutor shall provide the Prosecution 

Charging Document and the List of Evidence no later than Thursday 

10 September 2009. The same reasoning shall apply to the Defence List 

of Evidence, if any, which shall be provided no later than 24 September 

2009.28 

2S The Single Judge, in the First Decision on Disclosure, set out the deadlines of Saturday 12 and 26 September 2009, 
respectively, for the Prosecution to provide the Charging Document and the List of Evidence to be presented at the 
confirmation hearing, and for the Defence to provide the Defence List of Evidence, if any However, in order to 
respect the 30 days time-limit provided for m rule 121(3) of the Rules, and according to the precedents of this 
Chamber, the date of the hhng ot the Prosecution's Charging Document and List of Evidence as well as the Defence 
List of Evidence, it any, is to be anticipated. 
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m . Procedure related to requests for redactions and other protective 

measures 

21. With respect to the inter partes disclosure process to take place before 

the confirmation hearing, in the First Decision on Disclosure the Single 

Judge requested the Prosecution to provide at the Hearing a number of 

relevant information on the amount and the nature of the material 

subject to disclosure. 

22. Bearing in mind the information provided by the Prosecution with 

respect to requests for redactions for any incriminating or potentially 

exculpatory material to be disclosed to the Defence, the Chamber is of 

the view that these requests pursuant to rule 81 of the Rules and 

following the guidance given by the Appeals Chambers^^ shall be made 

as soon as practicable and no later than 28 August 2009. 

23. As for ex parte applications for protective measures other than 

redactions to be put in place with respect to some of the witnesses, the 

Chamber is of the view that these ex parte applications, if any, shall be 

made as expeditiously as possible and bearing in mind the date set for 

the confirmation hearing. 

24. With respect to any material which does not need to be redacted prior 

to disclosure, the Chamber invites the Prosecution to disclose this 

material to the Defence as soon as practicable. 

25. As for material covered by article 67(2) of the Statute, the Chamber 

reminds the Prosecution that it shall be disclosed to the Defence as 

soon as practicable. 

29 ICC-01/04-01/06-568; ICC-01/04-01/06-773; ICC-01/04-01/07-475; ICC-01/04-01/07-521. See 
also Pre-Trial Chamber I, ICC-01/04-01/07-568. 
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26. In this respect, the Chamber notes that at the Hearing the Prosecution 

stated that, at that stage, it had not identified any material within the 

meaning of article 67(2) of the Statute covered by disclosure restrictions 

under article 54(3)(e) of the Statute, and that its documentary review 

was ongoing. ^ 

27. In addition, at that stage, the Prosecution said it had identified ten 

documents covered by disclosure restrictions under article 54(3) (e) of 

the Statute^' which would be provided for inspection to the Defence 

pursuant to rule 77 of the Rules, and that its documentary review in 

relation to rule 77 material was ongoing. 

28. Accordingly, the Prosecution shall file periodical reports on the 

developments of its aforementioned ongoing documentary review and 

on the status of the procedures initiated under articles 54(3) (e), 73 and 

93 of the Stählte. 

FOR THESE REASONS 

DECIDES 

That the system governing disclosure for the purpose of the confirmation 

hearing in the present Case shall be the one that governed disclosure in the 

previous cases before this Chamber with the changes expressly provided for 

in the present decision; 

30 ICC-02/05-02/09-T-3-Conf-ENG ET, pl5, lines 21-24. 
31 ICC-02/05-02/09-T-3-Conf-ENG ET, pl4, lines 23-25 to p.l5, lines 7-12. 
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ORDERS 

The parties to submit any evidence with the appropriate metadata in 

accordance with the e-Court protocol as set out in the Katanga and Ngudjolo 

case (the "e-Court Protocol"); 

ORDERS 

The Registry to provide the Defence with the e-Court Protocol; 

ORDERS 

The parties shall file with the Registry: 

(i) the originals of all evidence for which no redactions pursuant to 

rule 81 of the Rules are needed, as confidential; 

(ii) the originals of all evidence for which redactions pursuant to rule 

81 of the Rules are needed, as ex parte; 

(iii) the authorised redacted version of the evidence, as confidential; and 

(iv) an electronic copy of the original and of the authorised redacted 

version of the evidence, if any, or, in case of a tangible object, its 

electronic photograph including the details required in the e-Court 

Protocol, with the appropriate level of confidentiality as set out 

above; 

ORDERS 

That, when disclosing evidence under article 67(2) of the Statute, the 

Prosecution shall provide the Defence with a Disclosure Note, signed by both 

parties, filed in the record of the case and: 
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